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I. INTRODUCTION 
On October 10, 1966, this Court handed down a decision 


holding that Appellant had a right to receive adequate treat- 


ment while he was an involuntary inmate in St. Elizabeths 


Hospital, and remanded the case for further proceedings. 


Rouse v. Cameron, 373 F.2d 451 (1966). Appellee did not move 


en banc; 


for rehearing in this Court, either by the panel or 
nor did Appellee petition the Supreme Court for a writ of 
certiorari. 
Pursuant to the Court's order, a hearing was 
the district court on the adequacy of the treatment 
to Appellant and on his present mental condition. The dis- 
trict court held that Appellant was receiving Rderonce treat- 
ment and that he was not entitled to release on grounds of 
restored sanity. The appeal in No. 20,881 followed. 
On May 17, 1967, counsel for Appellant filed) a con- 
solidated brief in Rouse v. Cameron, Nos. 20,881 and 20,962. 
The brief was premised on the assumption that the decision 
of October 10, 1966, as amended, was a binding precedent. 
On the same day that Appellant's brief was filed, this Court 


issued an order, sua sponte, setting this case for hearing 


en banc, and stating: 


~ = 


"To avoid any possible misunderstanding, 
counsel are hereby expressly advised that on 
the hearing en banc of Rouse v. Cameron, No. 
20,881 and No. 20,962, counsel may request the 
court to reconsider and modify rulings made in 
Rouse v. Cameron, No. 19,863." 


"Some members of the court” added that “all issues previously 
considered and decided by the court in Rouse v. Cameron, No. 
19,863, are open for reargument and reexamination... ." 

In view of the fact that the order of May 17 re-opens a num- 
ber of issues that Appellant had thought were resolved by 

the October 10, 1966 decision, this brief supplements Appel- 
lant's first brief as well as responding to Appellee's brief. 


The order of May 17 leaves the status of the Court's 


October 10 decision somewhat in doubt. Appellant takes the 


position that the October 10 decision states the law of the 
case. Zdanok v. Glidden Co., 327 F.2d 944 (2d Cir. 1964); 
1A Moore, Federal Practice, 4 0.404 (1961). Hence, only "a 
clear conviction of error on a point of law that is certain 
to recur’ should lead the Court to reconsider the rule of 
law previously established. Zdanok v. Glidden Co., 327 F.2d 
at 953. Appellee was free to seek review of the decision 


of October 10, 1966, but he did not do so. That decision 


states the law governing this matter. Furthermore, the 
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| 
decision is entitled to great weight by virtue of its force- 
ful logic and its already-established place in the jurispru- 
dence of the District and the nation. 


A. Recent Developments in the Law Relating 
to the Right To Receive Adequate Treatment 


Appellee suggests that the Rouse decision of October 
10 is an anomalous and improper judicial intrusion into the 
area of post-commitment treatment.1/ In fact, it is/in the 
mainstream of legal development, a part of a growing judicial 
concern with the treatment problem. 

This Court has long held that treatment of the indi- 
vidual is one of the basic purposes of commitment to St. 
Elizabeths Hospital under Section 24-301(d). See, e-B+5 


Hough v. United States, 106 U.S. App. D.C. 192, 195, 271 


F.2d 458, 461 (1959). In Ragsdale v. Overholser, Judge Fahy 
| 


stated that Section 24-301 


1/ Appellee urges the Court to take this opportunt ty "to 
undo a pernicious precedent before it can do further damage." 
Appellee's Brief 27a, text following n.24. Cf. In xe Gault, 
35 U.S.L.Wk. 4399, 4405, n.30, citing Rouse decision. 
Appellee's Brief was served on Appellant’ s counsel after 
the close of business on June 13, 1967, in mimeographed form. 
Appellant's counsel are informed that Appellee intends to 
file a printed brief, but that the printed brief will not be 
submitted until after oral argument. All references herein 
to material in Appellee's Brief are identified by a a footnote 
number as well as a page number in the mimeographed text. 


cle 


"|. . rests upon a supposition, namely the ne- 
cessity for treatment of the mental conditions 

which led to the acquittal by reason of insan- 

ity. And this necessity for treatment presup- 

poses in turn that treatment will be accorded." 
108 U.S. App. D.C. 308, 315, 281 F.2d 943, 950 

(1960) (concurring opinion). 


In Darnell v. Cameron, 121 U.S. App. D.C. 58, 348 F.2d 64 
(1965), the Court stated that the 
". . . ‘absence of treatment might draw into 
question’ the constitutionality of th[e] manda- 


tory commitment section as applied to appellant." 
348 F.2d at 67-68. 


In its en banc decision in Green v. United States, 
121 U.S. App. D.C. 226, 349 F.2d 203 (1965), the Court held 
that a patient committed under D.C. Code § 24-301(d) had 
standing to challenge an order releasing him from St. Eliza- 
beths Hospital. In support of this conclusion, the Court 


stated "a patient has a cognizable interest in securing the 


medical treatment which commitment is intended to assure." 


121 U.S. App. D.C. at 228, 349 F.2d at 205. (Emphasis added.) 


Since the Rouse decision, there have been a number of 
developments relating to matters of treatment. The treat- 
ment afforded to juveniles presents an analogous problem, 
since juveniles, like mental patients, are frequently de- 


prived of their liberty by judicial action so that they can 
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be afforded psychological and psychiatric treatment. See 


Kent v. United States, 383 U.S. 541, 555 (1966). In its re- 


cent decision in In re Gault, 35 U.S.L.Wk. 4399 (1967), the 
| 


Supreme Court expressed some doubt about "the adequacy of 


treatment afforded juveniles." Id. at 4405, n.30. In this 


connection the Supreme Court approvingly cited this Court's 
Rouse decision and several of this Court's other aie deal- 
ing with the adequacy of treatment of juveniles. Ibid. 
Among the cases cited by the Court was Creek v. Stone, 
No. 20,563, opinion filed May 1, 1967. In the Creek case 
this Court unanimously held that the adequacy of the treat- 
ment afforded to a juvenile in custody in advance of a juve- 
nile court hearing could be raised in the district court on 
habeas corpus. By way of illustration, the Court noted that 
a district court could properly order release if a juvenile 
were taken into custody for psychiatric treatment but none 
was afforded. Id. at 7. Upon allegations that a juvenile 
has "a need for treatment which is not being furnished," in- 
quiry must be made to assure that the needs of “that partic- 
ular juvenile . . . are being met." Id. at 8. 


In re Elmore, No. 20,497, decided May 23, 1967, posed 


a similar problem. The juvenile court had found that Elmore 
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needed "'psychological and/or psychiatric care to meet his 
particular needs,’ id. at 33 Elmore alleged that he was not 
receiving such care and treatment. Citing Creek v. Stone, 
Rouse, and Tribby v. Cameron, No. 20,454, decided April 14, 


1967, the Court remanded the case for appropriate inquiry 


{nto the adequacy of treatment. Id. at 3-4. Hence, this 


Court and the Supreme Court have in the juvenile area under- 
taken inquiries closely akin to the review of adequacy of 
treatment mandated by the Rouse decision of October 10, 1966. 

In addition to Rouse, the Court has had a number of 
cases dealing with the adequacy of the treatment of mental 
patients. In Millard v. Cameron, ___ U.S. App. D.C. __» 
373 F.2d 468 (1966), the Court remanded the case for a hear- 
ing on the adequacy of the treatment afforded to a patient 
held as a sexual psychopath. D.C. Code §§ 22-3503 to 3509 
(1961). In Tribby v- Cameron, supra, the Court remanded the 
case to the district court for a hearing on adequacy of 
treatment, affirming that: 

“The conditions under which a person may be de- 

prived of his liberty are the concern of courts 


as well as Congress and the Hospital." Slip 
opin. 2-3. 


tn Collins v. Cameron, No. 20,371, decided April 21, 1967, 


——— 
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the Court considered the adequacy of the treatment afforded 


Appellant and reaffirmed the fact that a central purpose of 


commitment to St. Elizabeths Hospital is treatment. 


The en banc decision in Easter v. District o 


1/ 


f£' Columbia 


124 U.S. App. D.C. 33, 361 F.2d 50 (1966), shows a similar 


concern with treatment in the analogous area of alcoholism. 
| 


Holding that chronic alcoholism is a defense to publ 


toxication, the Court cited Robinson v. California, 


660, 665, (1962), for the proposition that "a progra' 


SS 
1/ No judge on this Court has stated that an invol 


ie in- 
370 U.S. 


m of 


untary 


patient in St. Elizabeths Hospital does not have a right to 
treatment which is cognizable on habeas corpus in the dis- 


trict court. 
In his dissenting opinion to the October 10 
sion, Judge Danaher stated: 


"No member of this court has ever suggested 
that a person committed because of mental il 
ness should not receive 'treatment.'" 373 F 
at 466. 


Stating that the majority opinion seemed "plausible 
jected that the majority was 
before us." Id. at 462. Moreover, he concluded on 


Rous 
—= 


e deci- 


| 
1- 
2d 


" he ob- 


> 


"deciding a case that is not 


his own 


review of the evidence that Appellant had received "extensive 


treatment." Id. at 466. Cf. id. at 466-67 n.14. 


In the district court, the right to treatment has been 


recognized. 


been held in the Millard case. In Hemphill v. Came 


In addition to the Rouse hearing, hearings have 


on, H.C. 


No. 66-67, the district court ordered the case continued for 


six months for new treatment efforts. Order of May 


'25, 1967. 


For responses from the mental health professions, see 


123 Amer. J. of Psychiatry 1458 (1967); 37 Amer. J. 
psychiatry 455 (1967). 


‘of Ortho- 
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compulsory treatment” could justify involuntary confinement. 
124 U.S. App. D.C. at 38, 361 F.2d at 55. Plainly, the 
treatment program would have to be meaningful and appropri- 
ate to justify confinement. 2/ 
Perhaps the most striking development since the Rouse 
decision is Appellee's recognition of a right to treatment. 
Appellee did not seek review of the October 10 Rouse deci- 
sion. In Dobson v. Cameron, No. 20,573, and Stultz v. Cam- 


eron, No. 20,576, now pending, Appellee for the first time 


officially abandoned his rigid position that patients had no 


judicially cognizable right to seer Ht And in his brief 


in the instant case, Appellee takes the position that a pa- 


tient committed under Section 301(d) has a justiciable right 


1/ Chief Judge Harold H. Greene of the Court of General Ses- 
sions held that the courts should not send chronic alcoholics 
to a facility that is unsuitable for their treatment. Dis- 
trict of Columbia v. Walters, Crim. No. D.C. 18150-66, de- 
cided Aug. 16, 1966. 

Senator Tydings stated in this context: 


"A judge who fails to make certain that adequate 
treatment is available, and sends an alcoholic to 
a treatment facility simply because it is there 
and it ig not filled, is not discharging his 
judicial obligations in a wise and humane way." 
113 Cong. Rec. H6006, May 23, 1967 (daily ed.). 


2/ While Appellee's briefs argued that civil patients had 
to resort to administrative remedies first, he plainly indi- 
cated that the courts would have a proper reviewing function 
in passing on the adequacy of treatment. Brief of Appellee, 
Dobson v. Cameron, No. 20,573, pp. 32-33. 
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to receive treatment, albeit treatment of a rather primitive 
kind. Appellee's Brief 27a-27b, 48, text following] 
n. 56-59. 
In light of this developing body of case law 
to the right to treatment, Appellee's position, and the fur- 
ther constitutional and statutory arguments developed herein, 
the Court should reaffirm the holding of the October 10 Rouse 


decision. 
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II. A PATIENT WHO IS COMMITTED UNDER SECTION 24-301 (d) 
AND CONFINED IN ST. ELIZABETHS HOSPITAL WITHOUT 
ADEQUATE TREATMENT IS DEPRIVED OF HIS CONSTITUTIONAL 


RIGHTS. 


Appellee resists the argument that the right to treat- 


ment section -- Section 21-562 -- applies to patients 


committed under 301(d); but he concedes that the due process 
1 


clause guarantees them treatment and that "Congress con- 
templated that persons committed to a mental hospital pur- 
suant to 24 D.C.’ Code § 301(d) would be treated." Appellee's 
Brief 38, text preceding n. 37. 

A. Due Process -- Cruel and Unusual Punishment 

The purposes of confinement in St. Elizabeths 
Hospital after a finding of not guilty by reason of insanity 
have been succinctly restated as follows: 


"We have consistently held that detention 
under D.C. Code § 24-301(d) is not punitive 
but rather serves a two-fold purpose: (1) to 
protect the public and the subject, and (2) to 
afford a place and a procedure to treat and, 
if possible, to rehabilitate the subject. 
Ragsdale v. Overholser, 108 U.S. App. D.C. 
308, 312, 281 F.2d 943, 947 (1960). See also 
Miller v. Cameron, 118 U.S. App. D.C. 323, 324, 
335 F.2d 986, 987 (1964); Overholser v. 
O'Beirne, 112 U.S. App. D.C. 267, 268-74, 302 
F.2d 852, 853-59 (1961)." Collins v. Cameron, 
No. 20,371, decided April 21, 1967 (D.C. Cir.), 
slip opin. 3. 


1/ Appellee's Brief 27a-27b, 48, text following n.24, at n. 
56-59. 


-ll- 
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Both purposes -- treatment and protection of the individual 
or society -- must be served if the commitment is to with- 
stand constitutional challenge. | 

The concept of dve process embodies a “notion of fair 
play and substantial justice." International Shoe Co. v. 
Washington, 326 U.S. 310, 316 (1945); see Solesbee a 
Balkcom, 339 U.S. 9, 16 (1949) (dissenting opinion). There 
is no doubt that "confinement in a mental hospital is as 
full and effective a deprivation of personal liberty as is 
confinement in jail." Barry v. Hall, 68 U.S. App. D.C. 350, 
353, 98 F.2d 222, 225 (1938). The treatment afforded the 
involuntary patient is the necessary quid pro quo for depri- 
vation of personal liberty, when criminal guilt does not 
justify incarceration. See Ragsdale v. Overholser, 108 
U.S. App. D.C. 308, 315, 281 F.2d 943, 950 (1960) Concaerine 
opinion); Darnell v. Cameron, 121 U.S. App. D.C. 58; 61-62, 
348 F.2d 64, 67-68 (1965). To deprive a person of his 


liberty for the purpose of treating him, then fail to provide 


him with suitable and appropriate treatment is a deprivation 
1/ 


of liberty without due process. _ 


1/ See Bassiouni, "The Right of the Mentally I11 to Cure and 
Treatment : Medical Due Process," 15 De Paul L. Rev. 291 
(1966); Birnbaum, "The Right to Treatment," Amer. Bar Ass'n 
J., May, 1960. 
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Involuntary confinement in a mental hospital without 
treatment submits the person to cruel and unusual punish- 
ment in violation of the Eighth Amendment. The underlying 
concept of the insanity defense is that the defendant can- 
not be punished for his acts because he lacks mens rea. It 
is the treatment which he is afforded that justifies his 
incarceration and distinguishes the patient from the prisoner. 
It is inconsistent with humane values to punish the ill for 
their illness; any such punishment, for a condition which 
the sufferer did not choose and cannot voluntarily change, 
is cruel and unusual. 

In Robinson v. California, 370 U.S. 660 (1962), the 
defendant had been convicted under a California statute 
making addiction to narcotics a crime. The Supreme Court 
held the law unconstitutional on the ground that punishment 


of addiction would violate the Eighth Amendment. Holding 


that drug addiction is an illness, one which "may be con- 


tracted innocently or involuntarily," 370 U.S. at 667, the 
Court stated: 


"Tt is unlikely that any State at this 
moment in history would attempt to make it a 
criminal’ offense for a person to be mentally 
ill, or a leper, or to be afflicted with 
venereal disease. A state might determine that 
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the general health and welfare require that | 
the victims of these and other human afflic- | 
tions be dealt with by compulsory treatment, in- 
volving quarantine, confinement, or sequestra- 
tion. But, in the light of contemporary human 
knowledge, a law which made a criminal offense 
of such a disease would doubtless be universal- 
ly thought to be an infliction of cruel and | 
unusual punishment in violation of the Eighth 
and Fourteenth Amendments."" 370 U.S. at 666. 


While the Supreme Court recognized the permissibility of 
confinement for treatment, the Court made it clear that 
treatment must in fact be afforded to justify confinement. 


The District of Columbia Court of Appeals in Easter 


y. District of Columbia, 124 U.S. App. D.C. 33, 361 F.2d 


50 (D.C. Cir. 1966), followed the Robinson reasoning in 
holding that chronic alcoholism is a defense to the charge 
of being intoxicated in a public place. The Court held that 
to punish the alcoholic in this situation would be eruel 
and unusual -- a punishment of a status involuntarily 
assumed. See also Driver v. Hinnant, 356 F.2d 761 (4th Cir. 
1966). 

B. Equal Protection of the Laws 

The equal protection concept is made applicable to 
federal action by the due process clause of the Fifth Amend- 
ment. Bolling v. Sharpe, 347 U.S. 497 (1954). The guaran- 


tee of equal protection is designed to protect citizens from 
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disparate treatment under the law as a result of arbitrary 
and unreasonable classification. The Supreme Court has 
stated that equal protection requires "that a distinction 
have some relevance to the purpose for which the classifica- 


tion is made." Baxstrom v. Herold, 383 U.S. 107, 111 (1966). 


See also Reynolds v. Sims, 377 U.S. 533 (1964). In other 


words the purpose of a statute must bear a logical and 


reasonable relation to the rationale of the classification. 
Appellee has urged this Court to read D.C. Code 
§ 21-562 as applying only to civilly committed patients. 
Appellee's Brief 31-43, Section IB. As to 301(d) patients, 
Appellee states that their confinement need only be such that 
it does not shock’ the conscience. Appellee's Brief 48, text 
preceding n. 56.) This argument implies that the standard 
of treatment afforded to civil patients under this section 
would be higher than the very minimal standard Appellee 
‘vould require for treatment of 301(d) patients. Appellee's 
Brief 55, n. 69; Brief of Appellee, Dobson v. Cameron, 
No. 20,573, passim. 
Appellant contends that Appellee's interpretations of 
the applicable statutory and constitutional provisions would, 


in their sum, deny him the equal protection of the laws. It 


a iG s 


is impossible to justify a discrimination between civilly 
committed patients and 301(d) committees in St. Elizabeths 


Hospital with respect to their right to treatment. In all 


respects arguably relevant to treatment, the two classes are 


indistinguishable: 
| 
1. Both classes have been found to be dangerous to 


themselves or to others. 
2. Both classes are thought to be sick and in need 
of treatment. 
3. Both classes are to be held in the Hospital until 
they are recovered and no longer dangerous. 
4. Neither class is more or less treatable than the 
other. 

5. The purposes of 301(d) and civil ae are to 
provide treatment and to safeguard the individual and society. 
It is, of course, true that all 301(d) Commies 
have been found to have committed an act that would have been 

criminal if they had not been of unsound mind. All civil 
committees have not been found to have committed crimes, but 


all have been found to be dangerous. And many civil com- 
1 


mittees have substantial criminal records. The basic fact 


1/ See, e.g., Brody v. Cameron, Nos. 20452, 20569, 20848, 
now pending. 
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is that a 301(d) commitment has absolutely no significance 
in relation to the matters of need for or amenability to 
treatment. Appellant would be denied the equal protection 
of the laws if|the Court concluded that he did not have a 
right to receive treatment substantially equivalent to the 
treatment rights of civilly committed patients. 

Whatever validity for other purposes there may be in 
the "special class" reasoning of Overholser v. Leach, 103 
U.S. App. D.C. 287, 257 F.2d 668 (1958), cert. denied 359 
U.S. 1013 (1959), 301(d) committees cannot be regarded as a 
special class, distinct from civil committees, for purposes 
of determining the treatment to be afforded them. See 
Appellant's Brief 36-41. Cameron v. Mullen, No. 20,308, 
decided March 2, 1967, slip opin. 9-15. 

The Supreme Court in Baxstrom v. Herold, 383 U.S. 
107 (1966), found a denial of equal protection in a similar 
situation. In Baxstrom the petitioner, while serving a 
prison term, was certified to be insane by a prison physician. 
The Court held that his pre-commitment criminal conduct did 
not justify depriving him of post-commitment rights without 


the procedural safeguards afforded to others. Specifically, 


the Court rejected the state's argument that prior criminal 
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conduct in itself was a constitutional ground for classifi- 
cation of Baxstrom as a patient who was to be assigned to 
Dannemora State Hospital, an institution for the danbetousty 
insane. 
The Supreme Court held such classification unconsti- 
tutional in connection with differing procedures for assign- 
ment to a hospital for the dangerously insane. The equal 


protection violation is even clearer in the instant case 
I 


since past criminal activity is even less relevant to treat- 


ment than to such assignment. _ 


Appellee's attempts to distinguish the Baxstrom case 


from the instant case are unconvincing. It is true that Bax- 
strom was found guilty of a felony, and later found to be in- 
sane, whereas Appellant was found not guilty by reason of in- 
sanity on a misdemeanor charge. But that does not make it more 
reasonable to discriminate between Appellant and civil committees 


in matters of treatment than to discriminate between Baxstrom and 


I] In Cameron v. Mullen, No. 20, 308, decided March 2, 1967, 


this Court read Baxstrom as stating that a patient's prior 
criminal conduct cannot “provide an automatic basis for 
allowing significant and arbitrary differences in. . . 


conditions [of custodial confinement]." Id. at 14. 
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civil committees in assignment procedures. The fact that 
Appellant's hospitalization arose from a criminal proceeding 
rather than civil can have no significance for the treatment 


of the patient in the hospital. Baxstrom v. Herold, 383 U.S. 


107, 111. See Carroll v. McNeill, 294 F.2d 117 (2d Cir. 1961); 
1 


People v. Lally, 19 N.Y. 2d 27 (Ct. App. 1966). 


1/7 The heart of Appellee's argument to distinguish 


Baxstrom is that Appellant's is a "criminal" commitment, 
and this fact justifies a wide range of differences in the 
procedures for his commitment, his treatment, and his re- 
lease. The Supreme Court has recently warned against this 
infatuation with the civil-criminal dichotomy. Specht v. 
Patterson, 35 U.S.L.Wk. 4340, 4341. The Court plainly in- 
dicated that little significance should be attached to 
whether "commitment proceedings . . . [are] denominated 
civil or criminal," and cited Baxstrom as authority. Ibid. 
See also In re Gault, 35 U.S.L.Wk. 4399 (1967). 
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III. UNDER D.C. CODE SECTIONS 21-562 AND 24-301, APPELLANT 
HAS A RIGHT TO RECEIVE ADEQUATE TREATMENT. 


As an alternative ground of decision, Appellant con- 
tends that Sections 21-562 and 24-301 guarantee to Aepeltant 
a right to receive adequate treatment while he is an invol- 
untary patient at St. Elizabeths Hospital. Appettant con- 
tends the statutory right is coterminous with the constitu 
tional right to receive treatment discussed above. 

A. Section 21-562 | 
On its face, Section 21-562 guarantees to Appellant a 


right to receive adequate treatment: 


"Medical and psychiatric care and treatment; 
records. 


"A person hospitalized in a public hospi- 
tal for a mental illness shall, during his hos- 
pitalization, be entitled to medical and psy- 
chiatric care and treatment." 
In a lengthy and detailed analysis, Appellee has 
urged that the legislative history of the section negatives 
its plain meaning and renders it inapplicable to patients 
committed under Section 24-301(d). Appellee's Brief 31-43, 


text between notes 26-44. Appellant submits that this in- 


genuity is misspent. Where a statute is plain on its face, 


it is unnecessary, and indeed inappropriate, to delve into 
| 
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legislative materials. Crooks v. Harrelson, 282 U.S. 55, 


59-60 (1930); Rouse v. Cameron, 373 F.2d at 454, n. 18a. 

The arguments for holding Section 562 inapplicable to 
301(d) committees, based on the structure of the Act and its 
legislative history, were fully developed in this Court's 
October 10 opinion. Id. at 453-55. The Court's discussion 
amply documents the extent of ambiguity in the background of 
the statute and will not be repeated here. 

The principle that statutes should be interpreted in 
a manner to avoid constitutional problems is well-established. 
Crowell v. Benson, 285 U.S. 22, 62 (1932); Benton v. Reid, 
98 U.S. App. D.C. 27, 231 F.2d 780 (1956); Lynch v. 
Overholser, 369 U.S. 705, 710-11 (1962). As noted above, 
Appellee's approach, which excludes Section 301(d) patients 
from the protection of Section 562 and suggests that they 
receive less assurance of adequate treatment, would have the 
effect of denying Appellant the equal protection of the laws. 

Moreover, in interpreting Section 562, it should be 
observed that the section was passed against a background of 
testimony urging the view that involuntary hospitalization 
without adequate treatment constituted a deprivation of 


liberty without due process. See testimony cited at n. 2; 
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Rouse v. Cameron, 373 F.2d 451 (1966). See also S. Rep. No. 
925, 88th Cong., 2d Sess. 12. Senator Ervin, the principal 
architect of the bill, stated: 

"The argument is valid . .. that to deprive 

a person of liberty on the ground that he is 

in need of treatment, and then to deny him 

that treatment, is tantamount to a denial of 

due process." Cong. Rec., July 6, 1964, p. 

15459 (daily ed.). 
Given the fact that the principal sponsor of the bill con- 
sidered the right to receive adequate treatment a constitu- 
tional right, it is hard to believe that his bill recognized 
the right to treatment of only one group of the patients in 
the District's mental hospitals, but not others. 

B. Section 24-301 

Appellant contends that the right to receive adequate 
treatment is implicit in Section 24-301, dealing with 
commitment and release. Appellee has conceded that Congress 
intended 301(d) committees to receive treatment. ‘Appellee's 
Brief 38, text preceding n. 37. The legislative materials 
reflect this intention. See, e.g., S. Rep. No. 1170, 84th 


Cong., Ist Sess. 13 (1955). And a long line of decisions of 


this Court recognizesthis intention. See, e.g., Ragsdale 


v. Overholser, 108 U.S. App. D.C. 308, 281 F.2d 943 (1960). 
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In Green v. United States, 349 F.2d 203 (1965), the Court 


en banc held that "a patient has a cognizable interest in 


securing the medical treatment which commitment is intended 
to assure." 121 U.S. App. D.C. 226, 228, 349 F.2d 203, 205 
(1965). See also Darnell v. Cameron, 121 U.S. App. D.C. 58, 
348 F.2d 64 (1965). 

Thus, Section 562 simply declares and makes explicit 
the right of a patient committed under Section 301(d) to 
receive adequate and appropriate treatment, a right which 
was, from the passage of Section 301(d), a corollary of 


mandatory commitment. 
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IV. THE DETERMINATION OF ADEQUACY OF TREATMENT 


To recapitulate the areas of agreement between 
Appellant and Appellee, there is no dispute that: — 
1. Patients committed under Section 24-301 (d) have 


a right to some kind of psychiatric treatment, 


Appellee's Brief 37-38, text preceding n, 37; 
1/ 


48, text preceding n. 583 
Habeas corpus lies to test the manner of treat- 
ment, Appellee's Brief 48, text at n. 56-59; 

Treatment considerations may make release appro- 
priate under certain circumstances, even though 
the statutory release standard is not met. 
Appellee's Brief 45, text at n. 45; 48-50, text 


2/ 
between notes 56-62. 


1/ Appellee contends that the treatment issue should be 
raised on habeas in conjunction with a petition claiming 
release on the ground of recovery. Appellee's Brief 42, 
text following n. 44; p. 49, text following n. 59. Ibid. 

But Appellee suggests no compelling reason why a patient 
should not be permitted to seek adequate treatment by habeas 
corpus at any time, subject to limitations on abuse of the _ the 
writ. See Creek v. Stone, No. 20, 563, opinion filed May 1, 
1967; Lake v. v. Cameron, 124 U.S. App. D.C. 264, 364 F.2d 657 
(1966) (en banc); Be Benton v. Reed, 98 U.S. App. D. C. 27, 231 
F.2d 780 (1956). 
2/ Indeed, Appellee asserts that "habeas judges have been 
considering . . - [the treatment factor] for years") in de- 
ciding whether to grant releases. Appellee's Brief 45, 
text at n. 48. 


~2Ge— 


The principal disagreement between Appellee's posi- 
tion and Appellant's relates to the standard implicit in 
the right to treatment. Appellee contends that the hospital 
must afford 301(d) patients only enough treatment "to make 
therapeutic confinement distinguishable from imprisonment." 
Appellee's Brief 44, text preceding n. 44. 

Appellee's proposed standard, which he recognizes 
"may seem a narrow one," has no support in case nat 
More important, this definition of the patient's right is 
completely inconsistent with the purposes of mandatory com- 
mitment -- the effective treatment of the patient's mental 
illness. This purpose for the confinement imposes on the 
hospital a duty to provide appropriate and suitable treatment 
for the particular patient's mental illness. Plainly, treat- 
ment which is unsuitable or inappropriate does not discharge 
the hospital's responsibility. Confinement might be "mini- 


mally distinguishable" from imprisonment if the guard is a 


1/ Appellant's Brief 51, text preceding n. 63. 


2/ Contrary to Appellee's suggestion, there is nothing in 
Robinson v. California, 370 U.S. 660 (1962), or Driver 

v. Hinnant, 356 F.2d 761 (4th Cir. 1966), remotely sug- 
gesting his proposed "minimally distinguishable from in- 
prisonment" standard. Cf. Appellee's Brief 30, text fol- 
lowing n. 25. 
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psychiatrist. But the government's duty would not be 


discharged unless the psychiatrist undertook appropriate 
| 


therapeutic activity. 

Appellee also suggests as a standard that the insti- 
tution's burden is only to try to help the patient to re- 
cover, Appellee's Brief 49, text preceding n. 60, =n matter 
how ineffectual, inartful, or sporadic its efforts might be. 
Appellant contends that the constitutional and the statutory 
scheme require something more than good will. If the patient 
is being confined involuntarily to receive treatment, he has 
a right to receive treatment, not simply a right to be held 
by people who would like to treat him. 

Appellee seeks to justify this extraordinarily crabbed 
definition of the patient's right to treatment on the ground 
that courts cannot and should not enforce a broader right 
to treatment. Appellee's Brief 51, text preceding n. 63. 

The basic arguments are (1) that courts are not competent to 
perform this function; (2) that standards are too ehemerals 


(3) that it would take up too much of the courts’ time; and 
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(4) that it would take up too much of the time of the 
1 


Hospital staff. 
Appellant contests all of these assertions and 


questions their relevance to the definition of patient's 
2/ 


rights, even if they were true. 

1. The argument that courts are not competent to pass 
on adequacy of treatment must be rejected. Courts are 
regularly in the business of taking expert testimony, re- 
solving conflicts, and drawing conclusions from the testi- 
mony. In the insanity field, courts rely on the testimony 
of psychiatrists and resolve conflicts among them. Appellee 
himself has argued that the questions of sanity and of 
treatment are interrelated. Brief of Appellee, Dobson 
v. Cameron, No. 20,573, pp. 30-33. Hence, the treatment 
matter would not carry the courts into wholly unaccustomed 
areas. 

1/7 It should be noted that these "practical" arguments apply 
with equal force to the inquiries this Court has directed in- 
to the adequacy of the treatment of juveniles under Creek v. 
Stone, supra, and In re Elmore, supra. 

2/ It is an extraordinary assertion that the dimensions of 
a constitutional and statutory right relating to personal 
liberty should be circumscribed by the convenience of the 


courts and considerations relating to the court calendar. 
Appellee's Brief, n. 65. 
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2. Workable standards of adequacy can be developed. 
In the malpractice field, courts appraise the adequacy of 
treatment given by doctors. The technique of measuring per- 
formance against the principles of the school of medicine 


adhered to by the practitioner would also provide a manage- 


able standard for determining adequacy of treatment in 


mental hospitals. See Appellant's Brief 58-59. 


The courts might well establish a presumption that 


the existence of a written treatment plan for a particular 
patient, periodically reviewed, establishes prima facie that 
the patient is receiving adequate treatment. 
Appellant contends that the standards outlined in 
the Rouse decision are appropriate and should be reaffirmed 
by the full court. 
The Court there stated that the Hospital should 


“show that initial and periodic inquiries are 
made into the needs and conditions of the 
patient with a view to providing suitable 
treatment for him, and that the program pro- | 
vided is suited to his particular needs. 
Treatment that has therapeutic value for some 
may not have such value for others .... 


"The effort should be to provide treatment 
which is adequate in light of present knowl- | 
edge. Some measures which have therapeutic 
value for the particular patient may be too 
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insubstantial in comparison with what ‘3 

available." Rouse v. Cameron, 373 F.2d 451, 

456-57. 
As the Court stated in Tribby, this approach to the problem 
does not mean that the courts "should or can decide what 
particular treatment this patient requires." Tribby v. 
Cameron, No. 20,454, decided April 14, 1967, slip opin. 3. 
Its function is only to decide whether “a permissible and 


reasonable decision’ has been made by the Hospital. Ibid. 


3. The suggestion that the courts will be deluged by 


a flood of habeas petitions is often raised when the courts 
recognize a new right. In the instant case it is pure 
speculation. Appellee's guesses as to the probable volume 
of petitions raising the adequacy of treatment (Appellee's 
Brief 53-54, n. 65-67) is without support either in the 
record or in common sense. The Rouse decision came down 
over eight months ago and the district courts are still 


successfully working through their dockets. Appellee has 


1/ Appellee cites this language from Tribby with approval. 
Appellee's Brief 70, n. 94. This suggests that Appellee 
might be willing to accept a somewhat broader judicial 
inquiry than his rhetoric suggests. 

Appellee's footnote discussing the "twenty distinct 
‘systems’ of group therapy" highlights the kinds of issues 
which courts ought not consider. Appellee's Brief n. 98. 


not suggested that the district judges spend more time 
handling habeas petitions from St. Elizabeths since the 
1/ | 


Rouse decision. 


4. While judicial inquiry into adequacy of treatment 


would undoubtedly take some of the Hospital staff's time 
away from treatment, the burden need not be overwhelming. 


The hearing below, being the first hearing in which the 


treatment matter was considered, was undoubtedly unusually 


long. 


After the first few hearings on treatment questions, 
it could be expected that they would become very such more 
streamlined and expeditious. If depositions had beet per- 
mitted in advance of the hearing below, the hearing itself 
would have been greatly shortened, the number of withesses 
could have been decreased, and a net saving of time for all 


Hospital personnel could have been effected. 


1/ Appellee's suggestion that a great number of patients 
would file habeas petitions challenging the adequacy of their 
treatment seems doubtful, since (a) the usual remedy would 
probably be more treatment, not release; (b) inadequacy of 
treatment would be difficult to establish in most cases; 

(c) an assertion of inadequate treatment could prejudice 

a claim of restored competency. As to (c), see Rouse v. 
Cameron, 373 F.2d 451, 462 (1966) (dissenting ete 
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It might also be noted that improved treatment rec- 


ords would greatly reduce the time necessary for hearings 


on adequacy of treatment. In the instant case the Hospital 
records were silent on the treatment afforded Appellant. 

If a written plan had been adopted 4-1/2 years ago and 
reviewed periodically, this record would have virtually 
spoken for itself in establishing treatment, and the live 


testimony could have been greatly reduced. 


V. THE HEARING BELOW 


Appellee has invited the Court to regard the hearing 


below as typical of the hearings to be held on adequacy of 
treatment. Of course, the hearing was nothing of the kind. 
See Appellant's Brief 95-119. The trial judge's constant 
interference made it impossible to develop testimony in an 
orderly manner; his restrictions on expert witnesses | consid- 


1/ 


erably narrowed the testimony offered;— and his overt hos- 
tility made it futile even to suggest the use of innovative 
fact-finding techniques or novel methods of introducing ex- 
pert testimony as suggested by the Court in its October 10 de- 
cision. 373 F.2d at 457. Appellant submits that subsequent 
hearings can be expected to be shorter and more pointed. The 
taking of pretrial depositions or the use of other fact- 
finding techniques of the kind suggested by the Court in the 
decision of October 10 would greatly facilitate the proceeding. 


Appellee's Brief discusses some matters relating to 


the hearing below which require some reply: 


SE 
1/ Appellee's statement that Appellant's counsel did not 
"tell Judge Holtzoff . . . the full thrust of his objection 
to his limitation on the number of expert witnesses," Appel- 
lee's Brief (mimeo.) 98, is being deleted from the printed 
Brief. Appellant's counsel informed the judge as fully as 
the judge would permit him to. 
| 
| 
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1. Appellant's position with respect to adequacy. 


Appellee's Brief aphoristically but inaccurately character- 
izes the Appellant's contention with respect to the "milieu 
therapy" to which Appellant was exposed as follows: "the 
Hospital was doing the right thing in the wrong way.'"' Ap- 
pellee's Brief 79, text at n. 106. In fact, Appellant's po- 
sition was that milieu therapy was among the therapies which 
could properly be used to treat Appellant's illness, but that 
Appellant was not receiving milieu therapy in John Howard 
Pavilion. As is discussed in Appellant's Brief, the record 
below amply demonstrates that the essential characteristics 
of a milieu therapy program were totally lacking. Appel- 
lant's Brief 69-86. Summarizing his observations, Dr. Zwerl- 
ing stated that he found "no indication of a rational program 
of treatment afforded to Mr. Rouse." Zwerling Dep. 80. 
Contrary to Appellee's suggestion, Appellant's expert 
witnesses were not left without objective criteria by which 


to appraise the adequacy of the treatment afforded to Appel- 


rant.2! In fact there were a number of basic facts which 


ee 

1/ Appellee "summarizes" Dr. Zwerling's analysis of the in- 

adequacies of Appellant's treatment in terms of "the attitude 
of ward personnel, and the relationship between appellant and 
his ward psychiatrist." Appellee's Brief 82, text following 

n.110. This is a misstatement of Dr. Zwerling's views. See 

generally Zwerling Deposition; Appellant's Brief 69-74. 
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distinguished the John Howard environment from the therapeu- 


tic milieu as it is understood in the profession, most in- 


| 
portantly, (a) the almost total lack of psychiatrists’ par- 


ticipation in the ward milieu, and (b) the lack of an 
individualized treatment plan. See Appellant's Brief 69-86. 


2. Burden of proof. As Appellant argued in his open- 


ing Brief, pp. 57-58, the burden of proving adequacy of 

treatment should be on the Hospital. Given the facts that 
| 

the Hospital has all the necessary information and that the 

petitioner is frequently indigent, it would be aeconareocs 


to impose the burden on the petitioner. See Lake v. (Cameron, 


124 U.S. App. D.C. 264 364 F.2d 657, 660-61 (1966), 


——- 
cert. denied 382 U.S. 863; Rouse v. Cameron, 373 F.2d at 456. 
The fact that the burden of proof in most habeas corpus cases 
is placed on the petitioner is hardly dispositive, in this 
unique context. Cf. Bolden v. Clemmer, 111 U.S. App. D.C. 
392, 298 F.2d 306 (1961); Patton v. North Carolina, 256 F. 
Supp. 225 (D.C.W.D.N.C. 1966). | 
3. The staffing of John Howard Pavilion. The basic 
issue in the hearing below was whether Appellant has been af- 


| 
forded adequate treatment, The number of staff in John How- 
| 


ard Pavilion and the ratio of staff to patients are of 


=fne 


secondary importance. Nonetheless, staff shortages are sig- 
nificant, since a staff which is too small is less likely to 
provide adequate treatment. 

Appellee's Brief exhaustively discusses the numerical 
adequacy of the staff of John Howard Pavilion. Appellee's 
Brief 55-66, text between notes 69-88. The major effort is 


to resuscitate the Standards for Hospitals and Clinics pub- 


lished by the American Psychiatric Association, a publica- 


tion to which Dr. Cameron plainly attached little weight.2/ 


Appellee objects that Appellant corrected the compar- 
isons contained in Appellee's Exhibit 3 (Appendix A) to take 
into account the fact that one-third of the time of the John 
Howard psychiatrists is spent in court. See Appellant's 
Brief 65-67. But the statistics accumulated and submitted 
to this Court by/Appellee's counsel (Appellee's Brief n. 65- 


67) establish the disproportionate volume of litigation 


1/ It is significant that the new APA Position Statement on 
the Question of Adequacy of Treatment, Appellee's Brief, Ap- 
pendix C, which Dr. Cameron helped draft, does not even refer 
to the older Standards and their ratios. 

Dr. Harry C.' Solomon, then President of the American Psy- 
chiatric Association, stated that "these standards represent 
a compromise between what was thought to be adequate and what 
it was thought had some possibility of being realized." 
Solomon, "The American Psychiatric Association in Relation 
to American Psychiatry," 115 Amer. J. of Psychiatry 1, 7 
(1958). 


- 35 - 


generated by John Howard patients. Appellant submits that 


it would be grossly misleading to compare John Howard staff- 
patient ratios, where the doctors are in the Hospital only 
two-thirds of their working week, with the APA norms which 


make no allowance for this unique situation. 
| 


Appellee also takes issue with Appellant's suggestion 
that the APA "continued treatment" category is not unlike 
custodial care. Appellee's Brief 59-62, n. 74-80. The argu- 
ment seems to be that the category of geriatric patients has 


even less staff. However, a review of Respondent's Exhibit 
3 reveals that geriatric and continued treatment staffing 


1/ 


are virtually identical,~ and buttresses the argument that 


2/ 


"continued treatment" means, in effect, custodial care. 


1/ The doctor-patient ratio for both categories is 1:150. 
One registered nurse for every 20 patients is called) for on 
geriatric service; one nurse for 40 patients on continued 
treatment service. 

It might also be noted that the standards for private 
psychiatric hospitals call for much lower staff-patient ra- 
tios. For example, the prescribed ratio is one doctor for 
every 20 patients. And there is only one treatment category. 
Respondent's Exhibit 3, Standards, p. 62. 

2/ Appellee indicates that Dr. Zwerling thought inadequacy 
of psychiatric staff was not significant. Appellee's Brief 
63, text at n.81. This is simply untrue. Dr. Zwerling tes- 
tified that the psychiatrist should be present on the ward 
daily (Zwerling Dep. 19); and that the psychiatrist treating 
Appellant was over-extended in terms of the number of pa- 
tients under his care (Zwerling Dep. 85), even using, the 
techniques of milieu therapy. 
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Appellee dismisses St. Elizabeths' own standards, 
which Dr. Cameron characterized as "a very, very conserva- 
tive estimate" (1967 Hearing Tr. 14) of John Howard's staff- 
ing needs, as the pipe-dream of a perfectionist. Appellee's 


Brief 64-65, text following n. 86. 


4. The Hospital's inadequate finances. The decision 


of the Court in Rouse stated, "Continuing failure to provide 


suitable and adequate treatment cannot be justified by lack 
of staff or facilities." 373 F.2d at 457. Appellant sub- 
mits that this position is correct. The legislative history 
of Section 21-562, cited by the Court, strongly reinforces 
this view. Ibid. 

Any other conclusions would lead to an untenable re- 
sult. The right to receive adequate treatment is a right of 
the individual patient, with roots that are both statutory 
and constitutional. Such a right cannot exist at the whim 
of an appropriations committee. Moreover, inclusion of a 
financial factor in the equation would greatly complicate 
the determination of adequacy. Would treatment that was in- 
adequate when judged by the standards of the profession be 
considered adequate simply because it was the best that the 


hospital could provide? Would treatment that was inadequate 
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| 
in one year be adequate the next because of a decrease in a 


hospital's appropriations? 


5. The comparison to other public mental hospitals. 


Appellee goes to some lengths to demonstrate that St). Eliza- 
| 


beths Hospital is relatively well-staffed as compared to 


other public hospitals .-/ 


Appellee's Brief 63-69, text be- 
tween notes 81-93. But the fact that many other hospitals 
| 


are less adequately staffed than St. Elizabeths is irrelevant 


to the question of whether the treatment of any particular 


patient at St. Elizabeths is adequate. The test is whether 
treatment of the patient is "adequate in light of present 
knowledge." Rouse v. Cameron, 373 F.2d at 456. "In the 
opinion of the American Psychiatric Association no tax- 
supported hospital in the United States can be considered 
adequately staffed."' Id. at 458, and authorities there cited. 
A further objection to the comparison of St. Eliza- 
beths' staffing with other public hospitals' is that this ap- 


proach imports by the back door the measure of financial 


1/ The source of much of this information is Kanno & Glass- 


cote, Fifteen Indices: an aid in reviewing state and local 
mental health and hospital programs (1966 ed.), a volume 


which Judge Holtzoff "declined to view... Appéllee's 
Brief 64, text following n.84. Appellee's counsel supple- 


mented the book's information with his own SEUSS with 
"Dr. Glasscote's office." Id. at 59, n.73. 
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stringency as a defining factor for adequacy. Standards of 
adequacy should not be made a function of the budgetary lim- 
itations of state legislatures. By looking to the level of 
practice in other public mental hospitals the budgetary fac- 


tor becomes determinative. 


6. Right to treatment and dangerousness. Of course, 


the recognition of a right to treatment need not lead to a 
wholesale release of homicidal maniacs on the community as 
Appellee suggests =! In its discussion of remedies, the 
Court in the Rouse opinion outlined some of the factors re- 
lating to the appropriate circumstances for release. 373 
F.2d at 458-59. Among them was the degree of danger the pa- 
tient presented to the community. Ibid. 

The courts do not overstep their bounds in consider- 
ing adequacy of treatment in mental hospitals. The courts 
are simply serving in their historic role of conservator of 
individual liberty -- and, in our constitutional system, as- 
suring that no individual is deprived of his liberty in vio- 
lation of statutory and constitutional rights. Indeed, the 


courts have a special obligation in this field since they 
1/ Cf. Appellee's Brief 44, text at n.46. "Not even Rouse I 


could convince a District judge to release a sexual psycho- 
path" who had repeatedly sexually molested small children. 
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actively participate in the procedure of commitment. If 


courts are going to continue to acquit the insane of their 


offenses and commit them to facilities for treatment, the 


courts must assure themselves that treatment is actually 


being provided! 


1/ In its gloomy predictions as to the burden on St. Eliza- 
beths' staff, the Hospital argued that additional psychia- 
trists would have to be employed at John Howard Pavilion if 
a right to treatment were recognized. Appellee states: 
"That would be judicial interference with the executive with 
a vengeance." Appellee's Brief 55, text preceding n.69. On 
the contrary, it would simply be a necessary result of the 
courts' responsibly recognizing the statutory and constitu- 
tional rights of mental patients. Judicial decisions fre- 
quently have an impact on the operations of the other 
branches of government. 


VI. APPELLANT'S ORIGINAL COMMITMENT PROCEEDING DEPRIVED 
HIM OF HIS CONSTITUTIONAL RIGHTS. 


A. The Facts of the 1962 Hearing 

In his opening brief, Appellant presented substantial 
arguments that the 1962 proceeding which led to his commit- 
ment to St. Elizabeths was in its essence unfair. The un- 
disputed facts are shocking: Appellant did not have an 
opportunity to consult with counsel prior to his hearing; 
his counsel and his mother concluded that Appellant needed 
psychiatric treatment and, for that reason, interposed an 
insanity defense; Appellant took the witness stand and stated 
that he wanted to face the charges against him on the 
merits; without consultation, Appellant's counsel waived 
hearing on a meritorious motion to suppress the evidence 
against Appellant. 

Appellee scarcely responds to these facts. Appellee's 
argument is directed to establishing that Appellant has not 
raised his points properly. Moreover, his procedural argu- 
ments, intended|to convince this Court to avoid the merits 


1/ 
of Appellant's position,are insubstantial. It must be 


i/ Appellant need not make these arguments in the sen- 


tencing court before bringing habeas corpus. Hill v. 
U.S., 206 F.2d 204 (6th Cir. 1953), cert. denied 346 U.S. 
(continued on following page) 
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reiterated that none of the facts pertaining to this issue 
are in dispute, and Appellee made no effort to conttovert 
any of them. Appellant's testimony in the hearing below 
only reaffirmed the facts contained in the transcript and 
papers of the 1962 hearing. 

In his only effort to meet the merits of Appellant's 
contention, Appellee makes the startling suggestion that an 


attorney for a criminal defendant can, for what he considers 


| 
therapeutic reasons, undertake a course of action designed 


to assure commitment of his client to a mental hospital and 
waive any efforts to obtain an acquittal. Under the author- 
ities cited in Appellant's opening brief, pp. 30-35, an 
attorney has no such authority to choose to frame nis course 
on his personal view of his client's mental health. He is 


not privileged, as Appellee suggests, to avoid seeking an 
| 


acquittal lest it effect a "reinforcement of the symptom- 
| 


———— | 
(continued from preceding page) 
859; cf. Ingols v. District of Columbia, 103 A.2d 879 

(D. C. “Mun. App. 1954); Pollen v. Preston, No. 19 »350, decided 
October 7, 1965, the unreported Order of this Court on which 
Appellee relies, is inapposite. Moreover, Appellee's argu- 
ments that habeas corpus is barred by laches and by Appel- 
lant's failure to appeal the original finding of cots guilty 


by reason of insanity are equally frivolous. 
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pattern of his [client's] illness . . .." Appellee's 
Brief 108, text at n. 135. 

Appellee insinuates that Mr. Laughlin sought his 
client's commitment to St. Elizabeths in order to "moot 
out felony prosecutions in another jurisdiction where 
insanity acquittals are not so easily achieved," p. 109, 
text preceding n. 135, and "to keep appellant out of jail 
on other chargesi. . . ."" Ibid. This innuendo is absolutely 
without basis in’ the record. Mr. Laughlin stated on the 
record that he was waiving Appellant's defense on the merits 
because he thought Appellant needed treatment. 1962 Trial 


Tr. 22. And Appellant himself testified that he wanted 


to clear up the matter in the District, and face the pend- 
1 


ing charges. Id. at 211. 
B. Section 301(d) Is Unconstitutional on Its Face. 
Appellee devotes only two and one-half pages to this 
most substantial question, suggesting that "it might well 
be presumptuous of this Court to review it yet again." 
1/7 The theory which Appellant baselessly projects into 
Mr. Laughlin's mind -- that a commitment to St. Elizabeths 


can be expected to "moot out" felony prosecutions in another 
jurisdiction -- is quite novel. 
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Appellee's Brief 105, text following n. 131. Appellant 
submits that it was not presumptuous and urges the Court 
to reconsider the constitutionality of the section. 
On March 10, 1967, Judge Halleck of the Court 
of General Sessions held that supervening judicial de- 
cisions and statutes required reconsideration of this 
Court's decision in Ragsdale v. Overholser, supra. He 
held § 24-301(d) unconstitutional. The government sought 
review of this determination by a Writ of Mandamus in the 
District of Columbia Court of Appeals. By Order of June 15, 
1967, that Court denied the government's petition. (Order attached) 
Section 301(d) commitment rests on a "presumption of 
continuing insanity" to establish the requisite present 


insanity and dangerousness which justify commitment. S. Rep. 


No. 1170, 84th Cong., 1st Sess. 13 (1955); Appellee's Brief 


90, text at n. 124. In his opening brief, Appellant argued 
that the presumption was too weak a reed on which to rest 
commitment for an indefinite period. Appellant's Brief 
42-47. The recent decision of the Supreme Court in Specht 


1/ Appellee mischaracterizes the decision of the Supreme 

Court in Lynch v. Overholser. Resting its interpretation of 
the statute, the Court explicitly stated that it was not pas- 
sing on the constitutionality of § 301(d). 369 U.S. at 709- 
10. The Court did not hold that the statute "was free from all 
but ‘insubstantial constitutional doubts,' . .. ."'| Appellee's 
Brief 105, IVC. 
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v. Patterson, 35 U.S.L.Wk. 4340 (1967), buttresses this argu- 


ment. In Specht the Court held that a due process hearing 


had to be held after conviction, to establish the necessary 


additional facts which would justify sentencing a defendant 
as a sex offender. By the same reasoning, a defendant found 
not guilty by reason of insanity would be entitled to a due 
process hearing to determine the additional facts -- present 
mental illness and dangerousness -- which justify his com- 
mitment. A mere presumption will not suffice as a basis 


for incarceration for an indefinite term. 
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CONCLUSION 


Appellant requests this Court to grant him the relief 


requested on page 120 of his opening brief. 
Respectfully submitted, 
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fried iby the court on a charge of assault, Arduini 
was found not guilty by reason of insanity. The trial 
judge refused to commit Arduini to a hospital for the 
mentally 411 under D. C. Code 1961, § 24-301(d). ‘The 
government has petitioned for a writ of mandamus to compe} 
such commitment by the trial judge. Arduini, intervening, 


opposes issuance of the writ, but his grounds for opposition 


differ from those advanced by the trial judge. All parties 


file@ briefs and oral argument was had. 

Mandamos is an extraordinary writ and cannot be used 
as a substitute for an appeal. The writ will issue to 
compel a judge to take action only when the duty of the 
judge to so act is clear and free from doubt. 

fhe goverment insists that the statute above cited 
clearly establishes the duty of the trial judge to order the 
commitment. This contention is necessarily based on the 
premise that Arduini asserted or invoked insanity as a 
@efense, for Lynch v. Overholser, 369 U.S. 705 (1962), holds 
that mandatory oie is me authorized when the accused 
@isclains reliance on a defense of mental incapability. Seo 


also Cameron v. Mullen, U.S.App.D.C. e 
F.2d (decided March 2, 1967) ° 
The trial judge was of the opinion that wind 
relied in an affirmative way on a claim of mental 
ixxesponsibility. Arduini contends that he expressly 
@isclaimed reliance on insanity as a defense and that 
the issue was injected in the case by the trial judge. 
The conclusion of the judge and the contention of 
Arduini are both supported to some degree by the record. 
It is not clear and beyond doubt which one ia factually 
and legally correct. Consequently the duty of ttle trial 


court to order commitment is not clear and beyond doubt. 


It is the opinion of this court that this case ds 
not one which justifies the issuance of a writ of mandamus. 


We do not xeach or decide any othex question raised by 


either the trial judge or by Arduini. 


Wherefore, it is ordered: 


1. ‘That tho petition for writ of mandamus be denied. 


2. ‘hat the order of this court of March 10, 1967, be 
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STATEMENT OF QUESTIONS PRESENTED 


I. Whether Appellant was properly committed to St. 


Elizabeths Hospital pursuant to D. C. Code § 24-301(d) when 


the record establishes that he did not rely on the sanity 
defense. 

Ii. Whether Appellant was denied the effective assistance 
of counsel when, without consultation, his counsel waived 
Appellant's rights to a defense on the merits and acquiesced 
in the government's interposition of the sanity defense. 

III. Whether, on the record below, Appellant can be deemed 
to have waived his right to.defend on the merits and put the 
government to its proof. 

IV. Whether commitment under Section 24-301(d) of Appellant 
deprived him of liberty without due process and violated his right 
to the equal protection of the laws. 

V. Whether, assuming Section 24-301(d) is constitutional, 
the burden of proving a petitioner's present insanity and 
dangerousness in a habeas corpus proceeding should be on the 
government where the petitioner has been committed under Section 


24-301(d). 


VI. Whether the district court erred in holding that the 
burden of proof of inadequacy of treatment was on Appéllant. 
VII. Whether the district court erred in applying an 


| 
erroneous standard to determine adequacy of treatment, 


VIII. Whether the record establishes that Appellant was 


not receiving adequate treatment in St. Elizabeths Hospital. 
IX. Whether, on the record, Appellant is entitled to a 
conditional release. 
X. Whether, because of the district court's erroneous 
rulings of law and its arbitrary conduct of the remand hearing, 
Appellant was denied a fair opportunity to present his position 


on adequacy of treatment. 
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JURISDICTIONAL STATEMENT 


These are appeals of two orders of the U.S. District Court 


for the District of Columbia denying the relief requested 


by Appellant in his petitions for writs of habeas corpus, 


and remanding Appellant to the custody of Appellee. The 
District Court had jurisdiction under D.C. Code § 16-1901 
(1961, Supp. V). This Court has jurisdiction of these ap- 


peals under 28 U.S.C. § 1291. 


’ 


Statement of the Case 


Appellant, now twenty-two years old, has been con- 
fined in St. Elizabeths Hospital for the past four and 
one-half years. He was found not guilty by reason of in- 


sanity on a misdemeanor charge carrying a maximum term of 

x | 

imprisonment of one year. | 
: | 

I. THE LEGALITY OF APPELLANT'S COMMITMENT - NO. 20,962 


On April 11, 1967 Appellant filed a petition 
writ of habeas corpus, H.C. No. 179-67, challenging] 
legality of his original commitment. The writ issued, 


and a hearing was held on April 24, 1967. At the hearing 


the following facts were developed through exhibits, and 


the oral testimony of Appellant. 


*/ Reference will be made throughout this brief to) four 
lower court proceedings: (1) Appellant's original trial 

in the Municipal Court, Crim. No. U.S. 5962-62, November 9, 
1962, will be referred to as "1962 Trial." (2) The) first 
hearing on Appellant's petition for writ of habeas corpus, 
H.C. No. 287-65, held on September 13, 1965, and November 1, 
1965, will be referred to as "1965 Hearing." (3) The 
hearing on remand from the decision of this Court in Rouse 
v. Cameron, No. 19,863, decided October 10, 1966, as amended, 
April 4, 1967, which was held on January 9, 12, 16,| and 17, 
will be referred to as the "1967 Hearing." (4) The hearing 
on Appellant's petition for writ of habeas corpus, H.C. No. 
179-67, held on April 24, 1967, will be referred to as "1967 
Hearing-New Writ." 


*/ 


The Arrest and Search 

On September 7, 1962, at approximately 1:45 A.M., 
Private Otis D. Bruce of the District of Columbia Police 
Department saw Appellant come out of an apartment house on 
Fifteenth Street "carrying a suitcase, which seemed to be 
rather heavy to'be carrying -- to be such a small suitcase." 
1962 Trial, Tr.'3. Private Bruce followed him for a block, 
stopped him, Ibid., and ordered him to open his suitcase. 


1962 Trial Tr. 20; H.C. No. 179-67, Exhibit C, 4 3. Appel- 


lant was charged with the unlawful possession of the pistol 


which this search revealed. 
Appellant was charged under D. C. Code § 22-3204 
(1961 ed.) with possession of a pistol without a license. 


The maximum penalty for the offense is imprisonment for 


*/ The facts set forth herein under these sections are 
based on the transcript of the 1962 trial which was pre- 
pared on March 113, 1967 at the request of Appellant's 
counsel and on inquiries subsequently undertaken by counsel. 
Prior to that time counsel had been informed that no re- 
porter had been present at the 1962 trial. Appellant did 
not know prior to that time that a reporter had been present 
and did not know the legal significance of the facts set 
forth herein. Rouse v. Cameron, H.C. 179-67 [hereinafter 
cited as H.C. 179-67], Exhibits C and D; see also 1965 
Hearing Tr. 48-49. 


| 
one year or a $1,000 fine, or both. D.C. Code § 22-3215 


(1961 ed.). Appellant, who was then eighteen years old, 
had not theretofore been convicted of any offense in the 
District of Columbia or elsewhere. | 

The 1962 Trial 

Samuel J. Ochipinti was assigned to represent 
Appellant in the Municipal Court of the District of 
Columbia, (now the Court of General Sessions). H.C. 179- 
67, Exhibit E, 4 2. After consultation with Appellant, 
he promptly filed a motion to suppress the evidence 
seized from Appellant. H.C. 179-67, Exhibit B, Motion 
of September 15, 1962. He and his client Sonelden that 
this Motion was the primary line of defense to be followed 
in the case. 1967 Hearing-New Writ 4-5. Shortly there- 
after, Appellant's mother retained James J. Laughlin to 
represent Appellant and dismissed Mr. Ochipinti. H.C. 


179-67, Exhibit E, { 4. At his trial Appellant testified 
| 


that he thought Mr. Ochipinti was doing a good job and 
that he agreed with the strategy he had adopted. 1962 


Trial Tr. 20. 


Mr. Laughlin decided, without consulting Appellant 
or discussing the matter with him, to waive a hearing on 
the Motion to Suppress. 1962 Trial Tr. 20, 22; H.C. 179- 
67, Exhibit C, { 4. 

On motion of Mr. Laughlin, Appellant was sent to 
the District of Columbia General Hospital for a mental 
examination. The Hospital reported that Appellant was 
“of sound mind, able to understand the charges against 
him, and capable of assisting counsel in his own defense." 
H.C. 179-67, Exhibit B, Letter of October 24, 1962. There 


was no suggestion at the trial that Appellant was not 


fully competent, and his testimony at the trial was force- 


ful and coherent. 1962 Trial Tr. 18-23. 

At the trial, the Government called Dr. James A. 
Ryan, a psychiatrist from the District of Columbia General 
Hospital, who testified that Appellant's criminal conduct 
was the product of a mental illness. 1962 Trial Tr. 9-12. 
Appellant's counsel did not put on any testimony to con- 
tradict the Government's showing that Appellant's conduct 


was the product of a mental illness. 


At the end of the hearing, the defendant was, for 


the first time, given an opportunity to be heard. In his 
testimony, he stated that he had not been Consiced on 
the introduction of the insanity issue, that he opposed 
the interposition of the insanity defense, that he thought 
his Motion to Suppress was meritorious, and that he wanted 
the case tried on the merits. 1962 Transcript, pp. 19-21. 
The sum of his testimony -- in his own words -- was: "I 
feel that I've been lured right into this thing . . 55> 
1962 Trial Tr. 21. | 

The record clearly establishes that ippeiiont wanted 
a onetine on his Motion to Suppress. Yet Appellant's desire 
to have a hearing and decision on his Motion to Suppress 
was outweighed by a consensus which was defined in Mer 
Laughlin's words: "Our belief -- the belief of the mother 
and my belief and Mr. Daly's [an Assistant United States 
Attorney] belief -- is that this man needs Creatmentee 1962 
Trial Tr. 22. 

Following the finding of the trial judge that Appel- 
lant was not guilty of the offense charged by reason of 


insanity, Appellant was committed to St. Elizabeths| Hospital 


H.C. No. 179-67, Exhibit B, Order of November 9, 1962. He 
was placed in John Howard Pavilion, the Hospital's maximum 
security service. Appellant resides in John Howard Pavilion 
at the present time. 

The Decision on the New Writ 

The government did not put on any testimony or con- 
trovert any of the facts established by Appellant. 

The court dismissed the writ from the Bench and 
filed an Order and Findings of Fact and Conclusions of Law 
with its Order on May 2, 1967. Appellant filed a Notice 
of Appeal the same day and, subsequently moved this Court 
for corsoiedatton of es (No. 20,962) with his 
pending appeal, No. 20,881. Appellant's motion was 
granted by Order of May 11, 1967. 


II. POST-COMMITMENT ISSUES - RESTORED SANITY AND 
TREATMENT - NO. 20,881 


The treatment afforded Appellant during the 4-1/2 


years he has been in St. Elizabeths is one of the central 
issues in this appeal and it is discussed at length below 
(pp. 58-66). Hence this statement is limited to a brief 


description of the legal proceedings involving Appellant 


: a“ P | 
since his commitment. | 
| 

| 


The 1964 Hearing 

On June 22, 1964 a hearing was held before Judge 
Hart on Appellant's petition for a writ of habeas corpus. 
H.C. No. 232-64. Dr. Agler, his ward administrator at 
that time, testified that Appellant might make a fayorable 
adjustment if he had psychotherapy on a regular basis and 
developed a strong working relationship with his therapist. 
1967 Hearing, Petitioner's Exhibits 1 and 2, Psychiatric 
Notes [hereinafter cited as "Psychiatric Notes"], June 22, 
1964. 

Dr. Agler noted. that a question was raised at the 
hearing about the fact that Appellant had been committed 
to the Hospital despite his unwillingness to rely on the 
insanity defense, because his mother thought he needed 
treatment. Ibid. No disposition was made of this omnes 

Dr. Agler stated that Judge Hart had thought the 
petition had merit, but delayed granting it “to allow the 
hospital time to set conditions for a conditional zelease 


with the family." Ibid. 


At that time Appellant had been in the Hospital for 
a year and a half. Dr. Straty Economon, Appellant's pres- 
ent ward administrator, replaced Dr. Agler shortly after 
the hearing before Judge Hart. Dr. Economon stated that 
Appellant “must seek ways of learning adaptive behavior 
in the ward community." Psychiatric Notes, August 12, 1964. 
Almost three years have elapsed since that note was written. 

The 1965 Hearing 

In 1965, Appellant filed another petition for a writ 
of habeas corpus. H.C. No. 287-65. In that proceeding 
Appellant alleged that he had recovered his sanity and that 
he was entitled to his release because he had not received 
adequate treatment in the three years he had been detained 
in the Hospital. Judge Holtzoff refused to hear argument 
on the adequacy of treatment on the ground that it was not 


a justiciable issue. 


Dr. Economon testified that Appellant was still suf- 


fering from a mental illness and would be dangerous if 
released. Dr. Albert Marland, a witness for Appellant, 
testified that Appellant should be given a conditional re- 


lease. He specifically stated that there was little risk 


that Appellant would commit any act of violence if released. 


He referred to his possession of a gun as "a solitary in- 


cident, out of context with every other problem he has had." 


1965 Hearing Tr. 53-54. 


Judge Holtzoff was sufficiently concerned about 
the case that he took the unusual step of continuing the 
hearing and referring the matter to the Mental Health Com- 
mission for an advisory opinion. Id. at 81-84. The Mental 
Health Commission reported: 


"It is the considered opinion of the | 
Commission, after examination of Charles C. | 
Rouse, that he has recovered from the mental 
illness for which he was committed in 1963 
and is not mentally ill at this time. For | 
the past 18 months he has exhibited no anti- 
social behavior, confusion, or grandiose 
ideas. He is aloof from most other patients, 
but during his stay in the hospital he has 
had several buddies. He tends to choose an/§ 
environment that provides no social conflict 
for hin. | 


"Tt is the opinion of the Commission | 
on Mental Health that further hospitalization 
of this man will stifle his future develop- | 
ment and that he should be discharged. He 
has arrangements to see a psychiatrist upon 
discharge to aid in his rehabilitation." | 


Dr. Clarence Bunge, a member of the Mental Health 


Commission, testified that Appellant would not be dangerous 


to himself or others if released. 

After hearing all testimony, the judge ruled that 
Appellant was not yet restored to sanity, placing heavy 
reliance on the fact that the original offense for which 
Appellant had originally been tried had involved a gun. 


Appellant appealed from the district court's decision. 


The Decision of the Court of Appeals 


This Court reversed the district court's dismissal 


of Appellant's writ. Rouse v. Cameron, No. 19,863, October 
10, 1966, as amended April 4, 1967. The Court remanded 
the case for a thorough hearing on the adequacy of the 
treatment afforded to Appellant. The opinion invited a 
wide-ranging inquiry into standards of antes, care, Slip 
opin., p. 10, with specific reference to the appropriate- 
ness of the treatment afforded Appellant for his particu- 
_ lar needs. Id. at 8-9. The opinion also instructed the 
district court to reconsider its finding on Appellant's 
present mental condition. . 

The Proceedings on Remand 

In order to be able to prepare fully for the remand 


hearing, counsel for Appellant filed a Notice of Deposition 


on November 30, 1966. The government moved to quash the 
Notice, and a hearing was held before Judge Holtzof£ on 
the matter. Appellant submitted affidavits of souaniaes: and 
op OE psychiatrists stating that the information 
which could be obtained by deposition was necessary to the 
adequate preparation of Appellant's case. The judge sus- 
tained the government's motion to quash. 


Appellant then came to this Court for clarification 


of its remand order. This Court, while noting the possi- 


: | 
bility that denial of depositions might substantially 


| 
prejudice Appellant, denied the extraordinary relief re- 
° ~ | 


quested by per curiam order (one judge noting his dissent). 
The order stated that the denial of depositions could be 
raised on appeal from the remand proceeding. : 

The remand hearing began on: January. 9, 1967, and, 
after hearings on four days, terminated on January 
1967. Appellant will argue that the evidence adduc 
the hearing compels the conclusion that Appellant 
not receive adequate treatment (infra, pp. 68-86) a 


that the conduct of the trial judge denied Appellan 


faix hearing (infra, pp. 102-19). Therefore, Appel 


will not at the present time detail the testimony at the 


hearing. 

The evidence included testimony in open court, 
depositions of two expert witnesses offered by Appellant, 
the records kept by the Hospital detailing the treatment 
afforded Appellant, the transcript of the 1965 Hearing, and 
various exhibits introduced in evidence by the government. 

At the end of the hearing, Judge Holtzoff ruled from 
the bench that Appellant had not proved that he was restored 
to sanity and no longer dangerous to himself or others. 

He further held that the treatment afforded to Appellant 
was adequate. 

In No. 20,881, Appellant appeals from the decision 


of Judge Holtzoff in the remand hearing in H.C. No. 287-65. 


CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 


I. THE CONSTITUTION OF THE UNITED STATES 


Pa A a ic nc 


A. Fifth Amendment: 


"No person shall be held to answer for | 

a capital, or otherwise infamous crime, un- | 
less on a presentment or indictment of a 
Grand Jury, except in cases arising in the 
land or naval forces, or in the Militia, 
when in actual service in time of War or 
public danger; nor shall any person be sub- | 
ject for the same offence to be twice put 
in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a wit- | 

“ness against himself, nor be deprived of 
life, liberty, or property, without due 
process of law; nor shall private property 
be taken for public use, without just 
compensation." 


II. STATUTES 


A. Title 24, Section 301(d), District of Columbia Code 
(1961), provides: 
| 


"Jf any person tried upon an indictment 
or information for an offense, or tried in | 
the juvenile court of the District of Colum- 
bia for an offense, is acquitted solely on _ 
the ground that he was insane at the time of 
its commission, the court shall order such 
person to be confined in a hospital for the 
mentally i11." 


Title 21, Section 562, District of Columbia Code 
(1961, Supp. V), provides: 


"A person hospitalized in a public hos 
pital for a mental illmess shall, during hi 
hospitalization, be entitled to medical and 


psychiatric care and treatment. The admin- 
istrator of each public hospital shall keep 
records detailing all medical and psychiat- 
vic care and treatment received by a person 
hospitalized for a mental illness and the 
records shall be made available, upon that 
person's written authorization, to his at- 
torney or personal physician. The records 
shall be preserved by the administrator un- 
til the person has been discharged from the 
hospital." 
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STATEMENT OF POINTS 


I. Appellent was improperly committed to St. Elizabeths 
Hospital under: Section 24-301(d) because he did not rely on 


the insanity defense. 
i 


II. Appellant was denied the effective assistance of 


counsel, which rendered his original trial patently unfair. 


III. Appellant was unfairly deprived of an opportunity to 
contest the case against him on the merits and to have a 


hearing on his Motion to Suppress. 


"Iv. Section 24-301(d) is unconstitutional on its 


and as applied to Appellant. 


Vv. Assuming that Section 24-301(d) is not unconstitu- 
| 
tional, the District Court erred in imposing on Appellant 


the burden of establishing present insanity. 


VI. The District Court erred in imposing on Appellant the 


burden of showing the inadequacy of treatment in St. Eliza- 


beths Hospital. 


VII. The District Court erred in applying an erroneous 


standard to determine adequacy of treatment. 


VIII. The record establishes that Appellant was not receiv- 


ing adequate treatment in $t. Elizabeths Hospital. 


IX. On the record, in view of the inadequacy of treatment 
and other factors, Appellant is entitled to a conditional 


release. 


X. In the remand hearing on adequacy of treatment, Appel- 


Jant was denied a fair opportunity to develop his position 


because of the district judge's erroneous rulings of law and 


his arbitrary handling of the proceedings. 


SUMMARY OF ARGUMENT | 


I. Appellant contends that his intial commitment under 
§ 24-301(d) was invalid. The undisputed record before this 
Court plainly establishes that Appellant did not rely on the 
insanity defense in his original trial in the Court of General 
Sessions. His OCOPneTE who acquiesced in the introduction 
of the issue by the government, acted without consulting 
Appellant and in opposition to Appellant's desires stated in 
open court. Therefore, Appellant could not properly) be 
committed under D.C. Code § 24-301(d). Lynch v. Overholser, 
" 369 U.S. 705 (1962); Cameron v. Mallen No. 20,308, decided 
March 2, 1965 (D.C.Cir.). 
Appellant was denied a fair hearing because his trial 
counsel did not afford him effective representation, On advice 
of assigned. counsel, Appellant had filed in advance of trial 
5 motion to suppress the evidence against him; the record 
reveals that his motion had substantial merit. Cf. Kelley 
vy. United States, 111 U.S. App. D.C. 396, 298 F.2d 310 (1961). 
Without consulting Appellant, trial counsel, James J. Laughlin, 


waived a hearing on Appellant's motion to suppress the evidence 


VIII. The record establishes that Appellant was not receiv- 


ing adequate treatment jn St. Elizabeths Hospital. 


IX. On the record, in view of the inadequacy of treatment 
and other factors, Appellant is entitled to a conditional 


release. 


X. In the remand hearing on adequacy of treatment, Appel- 


Jant was denied a fair opportunity to develop his position 


because of the district judge's erroneous rulings of law and 


his arbitrary handling of the proceedings. 


SUMMARY OF ARGUMENT 


I. Appellant contends that his intial commitment under 
§ 24-301(d) was invalid. The undisputed record before this 
Court plainly establishes that Appellant did not rely on the 


insanity defense in his original trial in the Court of General 


Sessions. His attorney, who acquiesced in the introduction 


of the issue by the government, acted without nonertl sien 
Appellant and in opposition to Appellant's desires stated in 
open court. Therefore, Appellant could not properly, be | 
committed under D.C. Code § 24-301(d). Lynch v. Overholser, 


369 U.S. 705 (1962); Cameron v. Mallen No. 20,308, decided 


March 2, 1965 (D.C.Cir.). 
Appellant was denied a fair hearing because his trial 

counsel did not afford him effective representation. On advice 

of assigned. counsel, Appellant had filed in savancal of trial 

2 motion to suppress the evidence against him; the record 

reveals that his motion had substantial merit. C£. Kelley 

v. United States, 111 U.S. App. D.C. 396, 298 F.2d 310 (1961). 


i 
Without consulting Appellant, trial counsel, James J. Laughlin, 


waived a hearing on Appellant's motion to suppress the evidence 


against him, and, in effect, waived Appellant's right to 
contest the case on the merits. Such actions were not justi- 
fied by any tactical considerations; counsel stated that he 
did so because he thought that Appellant needed treatment. 
Appellant was denied the effective assistance of counsel, 
Mitchell v. United States, 104 U.S. App. D.C. 57, 259 F.2d 
787 (1958), cert. denied, 358 U.S. 850. And he cannot be 
thought to have knowingly waived his right to have the case 
tried on the merits. Cf. Brookhart v. Janis, 384 U.S. 1 
(1966). 

II. If the above contentions are rejected, Appellant 
urges that this Court hold § 24-301(d) unconstitutional on 
its face and as applied to Appellant. Mandatory commitment 
under this section, which provides the committee far less 
procedural protection than civil commitment under D.C. Code 


§§ 21-541 through 21-546 (1961 ed., Supp. V), deprives petitioner 


of the equal protection of the laws. Baxstrom v. Herold, 


383 U.S. 107 (1966); Cameron v. Mullen, supra. No legitimate 
classification justifies these disparities in procedure. 
Commitment’ of a person for an indefinite period on a 


jury finding of reasonable doubt as to his sanity at a time in 
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the past, with no finding as to present mental ponceion or 
dangerousness, deprives the committee of due aeaess law. 
The justifications for involuntary commitment of the | 
mentally ill are the need for treatment and the need to 
protect the individual and society. These purposes a6 not 
bear any rational relation to a finding of reasonable doubt 
as to sanity at a time in the past. Even if the statute is 
not held to violate due process on its face, the continued 
detention of Appellant, 4-1/2 years after being found not 


guilty of a misdemeanor, deprives him of his liberty without 


due process. Ragsdale v. Overholser, 108 U.S. App. D.C. 308, 


315-16 (1960). 

The mandatory commitment section imposes an unconsti- 
tutional burden on the exercise of a Benen const ly protected 
right. Cf. Griffin v. California, 380 U.S. 609 (1965). 

If the above constitutional arguments are rejected, the 
reasoning of the Baxstrom and Mullen decisions dictate, at the 
very least, that the burden of proof in a habeas coxpus proceeding 
brought by a person committed under § 24-301 (d) should be on 
the government to establish that the petitioner is rentally ill 
and dangerous. The record reveals that the government did not. 


bear its burden in these respects in the instant case. 
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III. Appellant contends that the evidence on treat- 
ment adduced at the remand hearing in H.C. 287-65 compels 
the conclusion that Appellant has not had adequate treatment 
in St. Elizabeths Hospital. 

The burden of proving adequacy of treatment should be 
on the government, once the petitioner has made a prima facie 
showing of inadequacy. Cf. Lake v. Cameron, _____U.S. App. 
D.C.___, - 364 F.2d 905 (1966), cert. denied, 382 U.S. 863. The 
proper standard in determining the adequacy of treatment is 
whether the treatment afforded is “adequate in light of pre- 


sent knowledge." The test is not whether the treatment is 


comparable to the treatment afforded in other public mental 


hospitals or whether it is the best treatment which the treating 
hospital can afford within budgetary limitations. Rouse v. 
Cameron, Slip opin.,p. 9. The district court erred as to the 
burden of proof and to the standard of adequacy to be applied. 
The evidence established that milieu therapy was the 
basic treatment’ afforded to Appellant. Dr. Cameron's testimony 
established that the staffing of John Howard Pavilion, the 
maximum security service in which Appellant resided, was sub- 


stantially inadequate. Other expert testimony 


established that the treatment afforded Appellant was substan- 
tially inadequate and differed in essential Saas tess 
milieu therapy as the term is understood within the profession. 
Given the inadequacy of the treatment afforded to Appellant, 
Appellant is entitled to a conditional release under |the 
criteria set down by this Court in its remand decision. Slip 
opin., p. 13. In the event that the Court holds that treatment 
was inadequate but Appellant is not entitled to inmediiate re- 
lease, Appellant requests this Court to order Appellant re- 
leased if the Hospital does not promptly develop an adequate 
treatment program for Appellant. | 
If the Court does not accept Appellant's contention that 


the evidence established the inadequacy of treatment;or Appel- 


lant's other arguments set forth above, Appellant requests the 


Court’ to remand the case for a new hearing on the adequacy of 


treatment. The district judge erred in denying Appellant an 
opportunity to take the depositions of Hospital staf, an error 
which severely prejudiced Appellant in the hearing. In addition, 
he made other erroneous rulings on matters of law and, in the 
course of the hearing, his hostile attitude and apparent unwilling- 
ness to comply with this Court's remand order unreasonably hampered 


Appellant's efforts to establish his case for inadequacy of treatment! 


ARGUMENT 


APPELLANT'S COMMITMENT TO ST. ELIZABETHS HOSPITAL IS 
NOT AUTHORIZED BY THE MANDATORY COMMITMENT STATUTE 
AND DEPRIVES HIM OF HIS CONSTITUTIONAL RIGHTS 

A. Since Appellant Objected to the Interposi- 


tion of the Insanity Defense at His Trial, 
He Could Not Be Mandatorily Committed Under 


D. C. Code § 24-301(d) 
On Novembér 9, 1962, Appellant was tried in the Court 


of General Sessions on a charge of unlawful possession of a 
pistol. Upon a finding that he was not guilty by reason of 
insanity, the trial judge, without further proceedings, com- 


mitted him to St. Elizabeths. Appellant contends that the 


Court exceeded its statutory authority in issuing this order. 


Less than six months before Appellant's trial, the 
Supreme Court decided Lynch v. Overholser, 369 U.S. 705 
(1962). In that case the Court construed the mandatory 
commitment section, D.C. Code § 24-301(d) : 


"Tf. any person tried upon an indictment or 
information for an offense, or tried in the 
juvenile court of the District of Columbia 
for an offense, is acquitted solely on the 
ground that he was insane at the time of its 
commission, the court shall order such per- 
son to be confined in 2 hospital for the 
mentally i11." 
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In order to avoid "not insubstantial constitutional doubts," 


369 U.S. at 711, the Court held that this section applies 


only to a defendant "who has affirmatively relied on a de- - 


fense of insanity... ." 369 U.S. at 710. 

At the time of the trial, Appellant believed that he 
had a meritorious argument for the suppression of the evi- 
dence against him. He had been so informed by his |assigned 
attorney, Mr. Ochipinti, and he did not want to introduce 
the insanity defense. 

Prior to trial, Appellant's mother dismissed Mr. 
Ochipinti and retained James J. Laughlin to represent Ap- 
pellant. 1967 Hearing-New Writ Tr. 5. His mother] and Mr. 
Laughlin agreed, without consulting Appellant, to move for 
a mental examination. Id. at 5-6; H.C. 179-67, Exhibit B, 
Motion for Mental Examination, Affidavit of September 19, 
1962. 

Appellant was found to be "of sound mind, able to un- 
derstand the charges against him, and capable of assisting 


counsel in his own defense." H.C. 179-67, Exhibit B, Letter 


of October 26, 1962.2! Nonetheless, Mr. Laughlin took it upon 


himself, without consulting Appellant, to acquiesce in the 
government's introduction of the insanity issue. 

Appellant's attorney announced to the court that he 
"took it upon [him]self to waive any hearing on the motion to 
suppress" because of his agreement with Appellant's mother 
that Appellant needed treatment. 1962 Trial Tr. 22. The un- 
disputed evidence reflects that Appellant never discussed the 
waiver of the Motion to Suppress or the introduction of the 
insanity defense with his trial counsel, Mr. Laughlin. Ap- 
pellant's mother and Mr. Laughlin had agreed on this strategy 
without consulting Appellant. 

At the end of the hearing, after all other testimony 
was in, Appellant was given an opportunity to be heard. In 
his testimony he clearly indicated that he had not been a 


party to the decision to raise the insanity defense and 


*/ There is no suggestion that his mental processes were 
in 1962, or at any other time, so impaired that he could 
not give meaningful assistance to his counsel or determine 
in which direction his best interests lay. Indeed, his 
testimony at the trial was cogent and pointed. Appellant 
has at no time been delusional or hallucinatory. 1962 
frial Tr. 18-21. 
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that he objected to its interposition. He repeated his 
reliance on the Motion to Suppress: 


A. I had just one thing to say, Mr. Laughlin. 
I believe the doctor did say I was able to 
aid in my own defense and I have not had a 
chance to talk to Mr. Laughlin, consult 
him since he's been my attorney. I had Mr. | 
Ochipinti, who was doing a fairly good job 
with me; at least, discussing what he was 
going to do. I have not talked with Mr. 
Laughlin; or my mother about this case. I 
have no idea what they were going to do in 
court or anything else, and I think I would) 
have the right to defend myself and, as it 
was, so far I haven't been able to say a 
word up until now. 


Mr. Defendant, do you feel the situation 
would have been different here had you 
talked with me, sir? Would it have changed | 
anything here had you talked with me? 


Well, I think, in the first place, I had a 
motion in for illegal search end seizure 
which I wasn't given a chance to present 

to the Court. I don't know what happened |. 
to my other attorney, Mr. Ochipinti. Either 
my mother or you did something -- one of 
you; I don't know which one of you. But, 
anyway, as I was picked up, they did not 
have a warrant for me, search or arrest, 
which they did, and the gun was in a suit- 
case, a closed suitcase. The police picked) 
me up. They told me to open the suitcase. 
This policeman -- I had not been doing any-' 
thing suspicious, anything that would cause 
him to arrest me. And, therfore, I believe 
this constitutes illegal search and seizure| 
and, also, would require a suppression of 
the evidence since the evidence obtained was 
by the manner of an illegal search. 

1962 Trial Tr. 19-21. 
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Under the cross-examination of his own counsel, he conceded 
that he felt a need for psychiatric treatment; but he in- 
sisted that he wanted to "clear this matter up here, now 

." 1962 Trial, p. 21. 

On the facts of this case, it is plainly impossible 
to conclude that Appellant, in the language of Lynch, 
“affirmatively relied on a defense of insanity." He made 
it as clear as any defendant could be expected to that he 
did not want to rely on an insanity defense. It would be 
unreasonable to expect an 18 year old, who was, in effect, 


without legal advice in the trial, to protest more strenu- 


ously than Appellant did against his own counsel's actions. 


Appellant gave a clear explanation of the legal theory 
behind his motion to suppress the fruits of a search that 
was, at best, highly suspect. Cf. Gatlin v. U-S., 117 U.S. 
App. D.C. 123, 326 F.2d 666 (1963); Kelley v. U.S., 111 
U.S. App. D.C. 396, 298 F.2d 310 (1961). He stated that 
he wanted a hearing on his motion to suppress; but his 
views were outweighed by his counsel's and his mother's 


belief that he needed treatment. 
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| 
Under these circumstances, it would be farcical to 
\ 
transmute counsel's acquiescence in the introduction of 


| 
the insanity defense by the government into reliance on 
*& i 


the defense by Appellant. 
The policy of the Lynch case -- a concern "for safe~- 

guarding those suspected of mental incapacity against im- 

provident confinement," 369 U.S. at 711 -- has recently 


been reiterated by this Court in Cameron v. Mullen, 


URSovAppeaDE Cena F.2d __, No. 20,308, March 2, 


_ 


1967. In Mullen, this Court dealt with the habeas corpus 


petition of a defendant who, like Appellant, was found not 


*/ In the court below counsel for Appellee suggested that 
Appellant is somehow estopped by the fact that he has not 
raised this matter sooner. However, the record in this 
case clearly establishes that Appellant had no knowledge 
of the legal significance of the facts set forth above. 
His failure to seek relief on the basis of an unknown 
legal theory can hardly support the inference that he 
acquiesced in his illegal confinement. Furthermore, the 
Appellee has not suggested that it has been prejudiced in 

any way by the delay in the airing of this issue. Government 
counsel at the trial was apparently aware of the Lynch prob- . 
lem as shown by his request, after the government psychia- 
trist's testimony, that "the records reflect that this is 

on the defense motion for mental observation." 1962 Trial 
Tr. 15. However, a motion for a mental examination, in any 
case, would not constitute introduction or reliance on the 
insanity defense. 
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guilty by reason of insanity, despite the fact that she 


did not herself interpose the insanity defense. The 


Court held that civil commitment was the only procedure 


by which such a person could be committed to St. Elizabeths 
Hospital. The logic of Lynch and Mullen compels the con- 
clusion that Appellant could not properly be committed to 
St. Elizabeths Hospital unless he could be committed in 


a civil commitment proceeding. 
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Appellant Was Denied A Fair Hearing Because 
He Was Not Represented by Counsel Dedicated 
to His Interests | 


ee 


1. Counsel Rendered Ineffective Assista 
by Virtue of the Fact That He Did Not 
Serve Appellant's Interests 
The uncontradicted record plainly reflects that Mr. 
| 
Laughlin, who had been retained by Appellant's mother, was 
not serving Appellant's interest. The undisputed facts are 
that counsel did not once discuss with his client the major - 
strategy to be adopted in the case, and, in fact, acted 
; \ 
against Appellant's wishes and interests. When Appellant 
took the witness stand at the end of the trial and pro- 
tested that he had "no idea what they [Mr. Laughlin and 
his mother] were going to do in court or anything else," 
1962 Trial Tr. 20, his own counsel treated Appellant like 
a hostile witness: 
"Mr. Defendant, do you feel the situation 
would have been different here had you 
talked with me, sir? Would it have changed 
anything here had you talked with me?" Ibid. 


With surprising composure Appellant explained in some de- 


tail how consultation between attorney and client would 


have altered the course of the defense. 1962 Trial, pp. 20-21. 


The Supreme Court has recently reiterated the fact 
that a criminal defendant is entitled to have "counsel 
[who] acts in the role of an active advocate in behalf of 


' Anders 


his client, as opposed to that of amicus curiae.' 
v. California, 35 L.W. 4385, 4387 decided May 8, 1967. 
(Emphasis supplied.) Appellant's trial counsel may have 

been seeking what he considered an appropriate result; but 

he plainly was not acting as an advocate for Appellant. The 
record reflects a situation in which Appellant was not merely 
denied the effective assistance of counsel; in practical 
effect, he had no counsel at all. See also Entsminger v. 
Iowa, 35 L.W. 4388, decided May 8, 1967 (S.Ct.). 

In other Rontents this Court has zealously protected 
the right of an accused to have counsel who is solely dedi- 
cated to his interests. See Ford v. U.S., No. 20,299, 
decided May 9, 1967. The need is particularly acute where 
a young defendant, inexperienced with judicial proceedings, 
is charged with @ misdemeanor and a risk of commitment to 


a mental hospital for an indefinite period is involved. 


Under the standards established by this Court, 


Appellant was denied the effective assistance of counsel; 


his trial was thereby rendered grossly unfair; and counsel's 
disregard of Appellant's interests deprived him of) substan- 
tial defenses. See Mitchell v. U.S., 104 U.S. App. DACe 


57, 259 F.2d 787 (1958), cert. ened 358 U.S. 850; Bruce v. 


U.S., No. 20,146, decided April 27, 1967 (D.C. Cir, +). pp. 
*/ 


5-6. It is perhaps significant that the trial judge, 
after hearing Appellant's counsel cross-examine his own 
client, waive Appellant's right to defend the case!on the 


merits, and urge his client's commitment, asked: "this is 
: ee / 
autrivale scr 2S ee 


*/ A defendant raising the insanity defense can also con- 
test the government's case on the merits. Holmes y. U.S., 
124 U.S. App. D.C. 152, 363 F.2d 281, 282 (1966). | In some 
situations, a tactical ” judgment might be made, with the con- 
sent of the defendant, to pursue one course or the: other. 

See Clark v. United States, 104 U.S. App. D.C. 27,|259 F.2d 
184 (1958); Tatum v. U.S., 88 U.S. App. D.C. 386, 190 F.2d 
612 (1951). In the instant case the decision to ” abandon the 
Motion to Suppress and a defense on the merits was! not jus- 
tified by tactical considerations. There was no possibility 
that Appellant could be prejudiced in any way by vigorously 
pressing his Motion to Suppress. This is not a situation 
where the Court is being asked to second-guess a lawyer's 
on-the-spot decision on trial strategy. Indeed, Mr. Laughlin 
stated that he took it upon himself to waive a hearing on the 
Motion to Suppress because of his belief and Appellant's 
mother's belief "that this man needs treatment." 1962 Trial 
Tr. 22. 

**/ Apparently, no one advised Appellant or his mother that 
the treatment available at St. Elizabeths to persons found 
not guilty by reason of insanity is also available to patients 
who enter voluntarily. By using a cross-examiner "s 

[Footnote continued next page] 


2. Appellant Did Not Knowingly Waive His 
Right to Plead Not Guilty and to Have 


a Hearing on His Motion to Suppress 


Neither the introduction of the insanity defense, 
his counsel's waiver of a hearing on his Motion to Suppress, 
or his counsel's waiver of Appellant's right to proceed on a 
not guilty plea can reasonably be imputed to Appellant. The 


case is closely analogous to Brookhart v. Janis, 384 U.S. 1 


(1966). In that case, a defendant in an Ohio court was 


given a "prima facie" trial, a state court procedure in 
which the State makes only a prima facie showing of guilt 
and the defense ‘does not put on evidence or cross-examine 
witnesses. Defendant's counsel had in advance of trial 
expressly requested the prima facie procedure. The de- 
fendant, while he did not protest the court's following 
this procedure, stated that he did not intend to plead 


guilty. 


*«/ [Footnote continued from previous page] 

techniques, Appellant's counsel elicited from Appellant an 
admission that he preferred to go to St. Elizabeths than to 
jail. 1962 Trial Tr. 21. But this substantially misstates 
the alternatives. On the record, it is extremely likely 
that Appellant would have been found not guilty if his 
Motion to Suppress had been vigorously pressed. 


The Supreme Court held that, under these circumstances, 
the defendant could not be deemed to have waived his right 
to plead not guilty and contest the government's proof. 


Furthermore, the Court held that counsel could not waive 


the defendant's rights under such circumstances. On the 
| 


facts revealed by the transcript of the 1962 Trial, as 
amplified by Appellant's testimony in the 1967 Hearing, 
H.C. No. 179-67, the conclusion necessarily fotiows thst 
Appellant did not waive his rights to plead not guilty and 
to have a hearing on his Motion to Suppress; nor did he 
acquiesce in his counsel's waiver of these rights. 

A defendant who is found to be competent is entitled 
to make his own judgments as to where his interests lie. 
Any waiver of fundamental rights by a defendant is effective 
only if there is a clear showing of "an intentional’ relin- 
quishment or abandonment of a known right or privilege." 
Johnson v. Zerbst, 304 U.S. 458, 464. See also Fay v. Noda, 
372 U.S. 391, 439 (1963); Tatum v. U.S., 88 U.S. App. DECe 
386, 391-92, 190 F.2d 612, 617-18; Holmes v. U.S., 124 U.S. 
App. D.C. 152, 363 F.2d 281 (1966); Ford v.U.S., No. 20,299, 


decided May 9, 1967, pp. 3-4. Plainly there was no such 


relinquishment in the 1962 Trial of Appellant's right to 
plead not guilty or his right not to introduce the ey 
defense or his right to press a meritorious ese 
Appellant's right to a fair trial was denied by the court's 


acceptance of his counsel's waiver of these rights on his 


behalf, despite his clearly stated objection in open court. 


*/ Appellant had an extremely substantial argument for the 
suppression of evidence. See Gatlin v. U.S., supra; Kelley 
v. U.S., supra. The failure of Appellant's counsel to press 
the Motion to Suppress at the trial dramatically establishes 
the extent to which Appellant's counsel disregarded Appel- 
lant's interests and highlights the unfairness of the pro- 
ceeding. , 


AoxYS es 


Even If the Record Were Construed As Showing 
That Appellant Relied on the Insanity Defense 
and That He Was Effectively Represented, |Com- 
mitment Under Section 24-301(d) Deprived 


Appellant of His Constitutional Rights 
1. Commitment of Appellant Without the Pro- 
cedural Safeguards Available in a Civil 


Commitment Proceeding Denied Him the! 
Equal Protection of the Laws | 


If the record were read as establishing that Appellant 


relied on the insanity defense himself -- an interpretation 


of the record which Appellant vigorously opposes --|Appellant 


contends that the mandatory commitment provision of | Section 

| 
24-301(d) violates the equal protection concept as embodied 
in the Fifth Amendment. See Bolling v. Sharpe, 347 F.2d 


497 (1954). Recent decisions in the Supreme Court and in 


this Court clearly point to this conclusion. 
In Baxstrom v. Herold, 383 U.S. 107 (1966), the Supreme 
Court struck down a New York statute which provided for the 


commitment of mentally ill prisoners to a state hospital with- 
out the procedures available to a person involved in a civil 
commitment proceeding. Specifically, the prisoner patient 
could be committed without a de novo jury trial on his mental 
condition, to which all other civil committees were entitled. 
The State urged that this represented a rational dis- 


tinction -- between the "civilly insane" and the "‘criminally 


insane' .. . those with dangerous or criminal propensities." 
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383 U.S. at lll. ‘The Court squarely rejected this classifi- 
cation for purposes of the equal protection clause, holding 
that "it has no relevance whatever in the context of the op- 
portunity to show whether a person is mentally ill at all." 
Ibid. (Emphasis in the original.) The holding that past 
criminal conduct cannot justify a disparity in the procedures 


used to determine sanity has substantial repercussions for 


procedures in the District of Columbia. 


The impact of Baxstrom on District procedures was forci- 

bly demonstrated in Cameron v. Mullen, U.S. App. D.C. 
F.2d , No. 20,308, decided March 2, 1967. In that 

decision the Court held that the procedure under Section 24- 
301(a) was not available for the commitment of a person who 
had not relied on an insanity defense but was found not guilty 
by reason of insanity. Civil commitment was held to be the 
exclusive route. The constitutional approach of Baxstrom lay 
behind the decision. The Court stated 

"In the District of Columbia, the differences be- 

tween commitment under Subsection (a) and civil 

commitment under the 1964 Hospitalization of the 

Mentally Ill Act [the civil commitment procedure ] 

. . . are more pronounced than the differences 


struck down by the Supreme Court in Baxstrom." 
Slip Opin., pp. 10-11. 
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Among the procedures available in a civil commitment proceed- 


ing, noted by the Court, were a hearing before the Mental 


Health Commission and a de novo judicial hearing, with a jury 


if desired, on the question of sanity. Such procedures are 


not available for the determination of sanity in a 301(a) 


proceeding. 


| 
The differences between the civil commitment proceeding 


and the 301(d) commitment are even more dramatic. In a 301(d) 


proceeding, there is no hearing whatsoever on the question of 


present sanity. The commitment rests on the finding of the 


jury that the government had failed to prove beyond a rea- 


sonable doubt that the..defendant was sane at a particular 
I 


time in the past. Since Baxstrom holds that involvement in 
exriminal activity does not justify the disparate New York 
practices for determining whether a person is presently sane 
or not, it is a fortiori true that dangerousness or criminal 
disposition will not justify the radically different treatment 
afforded in the District to persons found not edly by reason 


*/ 
of insanity. 


*/ It is important to note that the Supreme Court! in Lynch v. 
Overholser, 369 U.S. 705 (1962), did not deal with) the con- 
stitutionality of 301(d). It carefully avoided haying to 
decide the substantial constitutional issues. 369/U.S. at 
709-710. 


It is significant that the Court of Appeals relied on 
Baxstrom in its recent amendment to its decision in Rouse v. 
Cameron. Order of April 4, 1967, amending No. 19,863, October 
10, 1966. In that Order the Court cited Baxstrom for the prop- 
osition that discrimination between those committed "under 
criminal proceedings" and those civilly committed raises a ser- 
ious question of denial of equal protection. P. 2. In that 
Order the Court of Appeals not only applied the Baxstrom rea- 
soning to a person committed under Section 301(d) rather than 
301(a) -- it applied the Baxstrom reasoning to this very 
Appellant. 

This Court has, in Ragsdale v. Overholser, 108 U.S. App. 
D.C. 308, 281 F.2d 943 (1960), sustained the constitutionality 
of 301(d) against the assertion that mandatory commitment de- 
prived the petitioner of his liberty without due process. The 
equal protection concept embodied in the Fifth Amendment was 
not explicitly considered by the Court. 

Appellant contends that the Ragsdale case must be recon- 


sidered in the light of the Supreme Court's Baxstrom decision 


and that this Court has taken a long step toward reconsidering 


that decision in its Mullen decision. In large part, the 


Ragsdale decision rested on the fact that the mandatory commit- 
ment "statute applies to an exceptional class of people... ." 
108 U.S. App. D.C. at 311, 281 F.2d at 946. But the "excep- 
tional class" reasoning has been expressly repudiated by Bax- 


strom and Mullen. In Mullen this Court dealt with a person 


who had not raised the insanity defense but had nonetheless 


been found not guilty by reason of insanity. This Court held 


that the sanity of such a person could not be determined in a 
proceeding which differed substantially from the proceeding 
available to a civil committee. The same reasoning applies 
with equal force to the person who raises the insanity defense 
and is then found not guilty by reason Or inssn tc y There is 
no justification for treating any person found not guilty by 
_reason of insanity differently from the civil committee for 


purposes of deciding whether or not they are sane. ‘Surely, 


reliance on the insanity defense does not in itself! make a de- 

fendant a member of a special class. 
Indeed, discrimination between classes of defendants 

found not guilty by reason of insanity on the basis of whether 


I 
or not they rely on the insanity defense raises an equal pro- 


tection problem of another dimension. A defendant whose 


alleged criminal conduct is the product of a mental disease 
is not guilty of a crime. The defendant who relies on the 
claim of insanity cannot be presumed to be more in need of 
treatment or mote dangerous to the community than the de- 
fendant who does not so rely. In view of this fact, there 
is no justification for holding one group committable only 
through a civil proceeding and the other group mandatorily 
committable upon a jury finding of a reasonable doubt as to 
sanity at some point in the past. Discrimination of this 
kind violates the equal protection concept as it is embodied 


in the due process clause of the Fifth Amendment. See 


Bolling v. Sharpe, 347 U.S. 497 (1954). 


2. Appellant's Commitment Under Section 
24-301(d) Deprived Him of Liberty 
Without Due Process of Law 


a. Commitments Under Section 24- ~301(d) 
Violate Due Process of Law 


Appellant contends that reconsideration of the Ragsdale 
opinion's holding that Section 24-301(d) does not violate pro- 
cedural due process is required by recent decisions of the 
Supreme Court and this Court. To subject a person to commit- 
ment to a mental hospital for an indefinite term without a 
judicial finding that he is presently mentally ill and dangerous 


deprives him of his liberty without due process. The standard 


for determining whether an accused is not guilty by reason of 


insanity is whether the government has failed to prove his 
sanity at the time of the criminal offense charged beyond a 
reasonable doubt. Under Section 24-301(d) this detemnination 
is the sole ground for indefinitely Commer ine the accused to a 


*/ 
mental institution. This determination has no rational 


*/ Lynch v. Overholser, 369 U.S. 705, 706 n.5 Seti 


relation to whether the accused is suffering from a dangerous 
* 


mental illness at the time of his commitment. 


The purpose of Section 24-301(d) is not to punish one who 


has committed a criminal act. Rather, it is to protect society 
and an individual suffering from mental illness from his dan- 


gerous behavior in the future and to afford treatment to the 
a 
individual. But the findings on which the Section 24-301(4) 


commitment is based bear no rational relationship to those 

purposes ; they do not relate to the individual's present danger- 

ousness or his present need for treatment of his mental condition. 
The jump from a finding of a reasonable doubt as to 


sanity in the past to a finding of present dangerousness and 


*/ Judge Halleck of the District of Columbia Court of General 
Sessions has held that mandatory commitment under Section 24- 
301(d) violates due process. United States v. Arduini, Crim. 
Nos. 10748-66, 10749-66 (D.C. Ct. Gen'1l Sess. March 10, 1967). 
His decision is now being reviewed by the District of Columbia 
Court of Appeals on the government's Petition for a Writ of 
Mandamus. No. 3480 (original). Appellant urges the Court to 
consider the forceful and persuasive reasoning of Judge Halleck's 
opinion. 

#x/ Cameron v. Mullen, No. 20308, decided March 2, 1967 (D.C. 
Cir.); Ragsdale v. Overholser, 108 U.S. App. D.C. 308, 312, 281 
F.2d 943, 3 (1960); see Lynch v. Overholser, 369 U.S. 705, 
714 (1962). 


Tels 


insanity may not be made by the invocation of an artificial 
presumption. The Supremé Court has stated that there must 
be a 

“rational connection between the fact 

proved and the fact presumed... . 

{[W]here the inference is so strained as 

not to have a reasonable relation to the 

circumstances of life, as we know them, it 
is not competent for the legislature to 
create it as a rule governing the procedure | 

of courts." Tot v. United States, 319 U.S. 

463, 467-68 (1943); see United States v. 

Romano, 382 U.S. 136 (1965). 

: | 
Plainly no such connection exists here, particularly since 
the not guilty by reason of insanity verdict rests jon a mere 

I 
reasonable doubt as to sanity at the time of the offense 
charged. See Lynch v. Overholser, 369 U.S. 705, 714-15. 

In the Ragsdale opinion, it was suggested that Section 
24-301(d) is saved from unconstitutionality by the availability 
of habeas corpus proceedings to the committed person; however, 
in such a proceeding, the burden is on the committee to 
prove his right to release beyond a reasonable doubt. Rags- 

reece: 
dale v. Overholser, 108 U.S. App. D.C. at 312-13; Mullen v. 
— a Reena 
Cameron, No. 20,308, at 13 n.28 (D.C. Cir. March 2, 1967). 


In the Ragsdale case, the Court stated, 
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"In a ‘close' case even where the preponderance 
of the evidence favors the petitioner, the doubt, 
if reasonable doubt exists about danger to the 
public or the patient, cannot be resolved so as 
to risk danger to the public or the individual. 

A patient may have improved materially and appear 
to be a good prospect for restoration as a useful 
member of society; but if an ‘abnormal mental 
condition’ renders him potentially dangerous, 
reasonable medical doubts or reasonable judicial 
doubts are to be resolved in favor of the public 
and in favor of the subject's safety." 108 U.S. 
App. D.C. at 312. 


This extraordinarily heavy burden of proof placed 
on the patient renders habeas corpus relief a wholly inade- 
quate substitute for the required affirmative judicial finding 


of present, dangerous mental illness on the basis of a pre- 


ponderance of the evidence in a proceeding in which the 
* . 


government has the burden of proof. 

The Supreme Court's Baxstrom decision, as interpreted 
by this Court in Mullen, emiercnes this aspect of the 
court's reasoning in Ragsdale. In Seana the Court held 


“¥/ As Judge Halleck stated in United States v. Arduini, 
supra, at 7: 


“[u]ntil [the committed person] .. . is af- 
firmatively found to be insane, he cannot be 
confined indefinitely, and the burden placed upon 
him, as the price of release, to prove beyond a 
reasonable doubt that he has 'recovered' from a 
mental disorder that he has never been affimnatively 
judicially determined to be suffering from in the 
first instance." 


that it was a denial of equal protection to deny a full hear- 
ing before a jury on the issue of sanity to one aan of per- 
sons while allowing such a hearing prior to commitment to all 
others. The respondent in that case argued that the availa- 
bility of habeas corpus was an adequate subse ieuce cor a jury 
trial and that therefore the petitioner was not denied equal 
protection of the laws. The Supreme Court ignored this 
argument. 
As this Court held, in discussing the Baxstrom opinion, 


"[T]he [Supreme] Court must have concluded that 
habeas corpus was no substitute for a full hear- 
ing, for the Court did not mention that remedy, 
although New York had urged it as an adequate 
safeguard. 1/ 


1/ “This raises the question whether habeas cor- 
pus is an adequate remedy in the District of Co- 
lumbia, where the burden is on the petitioner to 
establish his right to release beyond a reasonable 
doubt." Cameron v. Mullen, No. 20,308, at 13 and 
n.28 (D.C. Cir. March 2, 1967). (Emphasis added.) 


The Baxstrom case thus establishes that the failure to, provide 
SIT : 
an adequate hearing prior to commitment is not cured by the 
availability of review by habeas corpus. | 3 
This Court in the Ragsdale opinion stated that the 
summary proceedings afforded an individual committed under 


| 
Section 24-301(d) were justified by the need for speedy and 
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efficient procedures to protect society from him. However, 
the need to protect society against those who have been found 
not guilty by reason of insanity does not justify restricting 
constitutionally required procedural rights. The 1964 Hos- 
pitalization of the Mentally Ill Act, D. C. Code §§ 21-521 to 


21-528, would provide immediate confinement of such persons, 


pending proper medical and judicial determinations of in- 
/ 


sanity. 


b. Section 24-301(d) as Applied in 
| This Case Has Deprived Appellant of 


His Rights to Procedural Due Process 


Even if this Court rejects Appellant's arguments that 
Section 24-301(d) is unconstitutional on its face, the statute 
as applied in this case has deprived Appellant of his rights 
to due process. Appellant has been in St. Elizabeths Hospital 
for four and one-half years. He was found not guilty By reason 
of insanity of a non-violent misdemeanor carrying a maximum 
penalty of one year imprisonment. He has never been accorded 
a hearing on his present mental condition or his dangerous- 
ness in which the government has had the. burden of proof. 

Judge Fahy, in a concurring opinion in Ragsdale, said 
that Section 24-301(d) must be construed to be consistent 


with due process requirements. 


“To do this the continued danger to society which 
warrants continued deprivation of liberty under 
section 24-301 alone must be, at least, a danger 
comparable to the seriousness of the offense of | 
which the committed person was acquitted. And if 
that offense is of a non-violent character a! more 
lenient approach to the question of danger is in 
order, particularly in connection with conditional 
release . .. . Moreover, if improvement by) treat- 
ment does not forecast ability to adjust reasonably 
well to life in the community, due process may well 
require . . . tht within a reasonable time,| which 
will vary from case to case, continued confinement 
be made dependent upon civil commitment proceedings, 
with their greater procedural safeguards and not 
left indefinitely to rest alone upon commitment 
under section 24-301, which is more summary in 
naturé and therefore does not afford those safe- 
guards." 108 U.S. App. D.C. at 315-16. 


Under these criteria, release or the institution of civil 


commitment proceedings is long overdue in this case, and 


Appellant's continued confinement deprives A pellant of 
P P P 


liberty without due process. 


3. Section 24-301(d) Unconstitutionally Burdens 
Constitutionally Protected Rights 


In the District of Columbia, the government in a crimi- 
nal case must prove that the defendant had the mental capacity 
to commit the crime charged beyond a reasonable doubt. The 
sanity of the defendant is a significant facet of the govern- 
ment's prima facie case. =/ The defendant cannot waive the 
issue of his mental capacity; the government or the trial 
court, sua sponte, must inject it into the criminal proceed- 


kk 
ing in appropriate cases if the defendant does ae These 


rules have stemmed from the high importance attached by the 


courts to the concept of moral responsibility for a criminal 


act: 


"One of the major foundations for the structure 
of the criminal law is the concept of responsi- 
bility, and the law is clear that one whose acts 
would otherwise be criminal has committed no 
cxime at all if because of incapacity due to age 
or'mental condition he is not responsible for 
those acts. If he does not know what he is do- 
ing or cannot control his conduct or-his acts 
are the product of a mental disease or defect, 


*/ Lynch v. Overholser, 369 U.S. 705 (1962); Davis v. United 
States, 160 U.S. 469 (1895); Tatum v. United States, 88 U.S. _ 
App. D.C. 386, 190 F.2d 612 (D.C. Cir. 1951). 


**/ Whalem v. United States, 120 U.S. App. D. c 331, 337, 
346 F.2d 812, 818 (D.C. Cir. 1965). 


he is morally blameless and not criminally re- 
sponsible. The judgment of society and the; law 
in this respect is tested in any given case by 
an inquiry into the sanity of the accused. | In 
other words, the legal definition of insanity 
in a criminal case is a codification of the 
moral judgment of society as respects a man's 
criminal responsibility; and if a man is insane 
in the eyes of the law, he is blameless in the 
eyes of society and is not subject to punish- 
ment in the criminal courts. 


"In the courtroom confrontations between 
the individual and society the trial judge must 
uphold this structural foundation by refusing 
to allow the conviction of an obviously men- 
tally irresponsible defendant, and when there 
‘is sufficient question as to a defendant's men- 
tal responsibility at the time of the crime) 
that issue must become part of the case. Just 
as the judge must insist that the corpus de- de- 
lecti be proved before a defendant who has con- 
fessed may be convicted, so too must the judge 
forestall the conviction of one who in the eyes 
of the law is not mentally responsible for his 
otherwise criminal acts."*/ 


*/ Id. at 337. 


"The legal and moral traditions of the! west- 
ern world require that those who, of their own free 
will and with evil intent (sometimes called mens 
rea), commit acts which violate the law, shall be 
eriminally responsible for these acts. Our) tradi- 
tions also require that where such acts stem from 
and are the product of a mental disease or defect 
+ « « , moral blame shall not attach, and hence. 
there will not be criminal responsibility. " Dur- 
ham v. United States, 94 U.S. App. D.C. 228, 242, 
214 F.2d 862, 876 (D.C. Cir. 1954). 


This concept of criminal responsibility and its -corol- 
lary, the concept of insanity, or non-responsibility, have 
existed in Anglo-American jurisprudence for onenion: All. 
states in the United States and England recognize this concept. 

It is so fundamental to concepts of fairness that it 
is required by the due process clause of the Fifth Amendment." 
Punishment for an act which was the product of a mental ill- 
ness would violate the Eighth Amendment's prohibition of cruel 
and unusual punishment / Moreover, the accused's right to 
assert a lack of mental responsibility as an absolute defense 
to a criminal action is guaranteed by the Fifth Amendment 
privilege against self-incrimination. 

Any significant burden placed on an accused's right to 
assert the insanity defense constitutes an unconstitutional 


deprivation of that right. Section 24-301(d) places an un- 


constitutional burden on that right. It requires an accused 


*/ See Sinclair v. State, 161 Miss. 142, 132 So. 581 (1931); 
State v. Strasburg, 60 Wash. 106, 110 Pac. 1020 (1910). 


**/ Cf. Pate v. Robinson, 383 U.S. 375 (1966); Ropsason Vv. 
California, 370 U.S. 660 (1962). 


This is not to say, of course, that any particular formu- 
lation of the insanity standard is required. But some recog- 
nition of non-responsibility is constitutionally required. 


to run the risk of a loss of liberty for an indefinite period 
as a condition to asserting the defense. That this burden is 
placed directly upon assertion of the defense alone has been 
made clear by Lynch v. Overholser, 369 U.S. 705 (1962), and 
Cameron v. Mullen, No. 20,308 (D.C. Cir. March 2, 1967). 

It is obvious that loss of liberty for an indefinite pe- 


riod is a severe penalty. The practical effect of this burden 


is seen in the many cases in this jurisdiction in which criminal 


defendants, to whom the defense might be available, assiduously 


avoid asserting it in order to escape the certainty 


x// 


of indefinite confinement.— An accused's attorney must, in 
order to protect his client's liberty, in many cases advise 
his client to suppress an insanity defense. See U.S. v. 
Arduini, supra. | 

Such a burden on an accused's right to assert an abso- 


lute defense of insanity is clearly unconstitutional. This 


*/ Lynch v. Overholser, 369 U.S. 705 (1962); Cameron v. Mul- 
len, No. 20,308 (D.C. Cir. March 2, 1967); Cross v. United 
States, 122 U.S. App. D.C. 380, 354 F.2d 512 (D.C. Cir. 
1965); Trest v. United States, 122 U.S. App. D.C. 11, 350 F.2d 
794. (D.C. Cir. 1965); Whalem v. United States, 120 U.S. App. 
D.C. 331, 346 F.2d 812 (D.C. Cir.), cert. denied, 382 U.S. 

862 (1965); United States v. Arduini, Crim. Nos. 10748-66, 
10749-66 (D.C. Ct. Gen'l Sess. March 10, 1967). 
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burden is analogous to, and in fact heavier than, the uncon- 
stitutional burden placed on the privilege against self- 
incrimination by prosecutorial comment on failure to take 
the stand in one's own derensee It is also similar to un- 
constitutional burdens placed upon an accused's procedural 
right to a jury trial, to appeal, or to request a new trial 
wen el! Section 24-301(d) must be held to be an unconsti- 


tutional burden on constitutionally protected rights. 


*/ Griffin v. California, 380 U.S. 609 (1965); cf. Spevack 
v. Klein, 385 U.S. 511 (1967). 


**k/ See Marano v. United States, No. 6843 (lst Cir. March 23, 
1967); United States v. Jackson, 35 U.S.L.Wk. 2411 (D. Conn. 
January 9, 1967); Patton v. North Carolina, 256 F. Supp. 225 


(W.D.N.C. 1966). 


One could persuasively argue that Section 24-301(d) also 
places an unconstitutional burden on an accused's right to a 
full hearing before a jury on the question of present, dan- 
gerous mental illness, by conditioning that Fifth Amendment 
right on foregoing the absolute defense o£ insanity in a 
criminal trial. See United States v. Arduini, supra at 10. 
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The Burden of Proving Present Sanity Was 

Improperly Imposed on Appellant in; the 

District Court in H.C. 287-65 0 

If the Court rejects all of Appellant's preceding ar- 

guments, Appellant contends that it is improper for the bur- 
den of proving present sanity to be placed on petitioner in 
a habeas corpus proceeding seeking release from St. Eliza- 
Decks Hospital after a finding of not guilty by reason of” 
insanity. Even if Baxstrom and Mullen are not held to re- 
quire a holding that Section 24-301(d) is unconstitutional, 
the reasoning of these two cases, at the least, Compete the 
conclusion that in-a habeas corpus proceeding the burden of 
proving present mental illness and -dangerousness should be 
on the government. A hearing in which the burden is on the 
petitioner to establish beyond a reasonable doubt, that he is 


sane and no longer dangerous plainly is no equivalent for 


the hearing provided in a civil commitment proceeding. The 
| 
further requirement that he prove that the Superintendent 


| 
acted arbitrarily and capriciously in denying his release, 


see 1967 Hearing Tr. 407-08, is a further inappropriate 


discrimination, 
\ 


Appellant submits that the government did not, in the 
hearing below, H.C. 287-65, bear the burden of establishing 
that Appellant would be dangerous to himself or others by 
reason of mental illness in the foreseeable future. The 
government relied on the testimony of Dr. Economon that be 
considered Appellant dangerous, although the doctor did not 
elaborate on this opinion or state whether the danger would 
be due to mental illness. 1967 Hearing Tr. 114 Dr. Israel 
Zwerling also testified that there might be some risk if 
Appellant were released. Zwerling Dep. 74-75. On the other 
side, Appellant adduced full testimony from Dr. Clarence 
Bunge, a member of the Mental Health Commission, that continued 
hospitalization was no longer justified. 1967 Hearing Tr. 
288, and, generally 283-90. 

On this record, it is clear that there is insufficient 


*/ 
evidence to justify Appellant's further confinement. 


in the 1965 hearing. But this evidence, now 1-1/2 years old, is 
insufficient to make the government's case on present mental 
condition. 


*%/ There was also contradictory evidence adduced on this question 


II, THE EVIDENCE INTRODUCED AT THE REMAND HEARING ESTABLISHED 
THAT APPELLANT HAS NOT RECEIVED ADEQUATE TREATMENT AND IS 
ENTITLED TO A CONDITIONAL RELEASE UNDER THE SEES ES- 
TABLISHED BY THIS COURT 


TABLISHED BY THIS COURT 
On remand from this Court's decision of October 10, 1966, 
a hearing was held before Judge Holtzoff beginning on January 


9, 1967. In its decision this Court directed the district 


court to inquire generally into the standards of adequate 

treatment with specific reference to the appropriateness and 

adequacy of the treatment afforded to Appellant. Slip opin., 
5 | 


pp. 8-12. It further stated that the district court could 


give the Hospital a reasonable opportunity to begin giving Ap- 


stances, the Court could order Appellant's release. sie. opin. , 


pellant adequate treatment or, under the appropriate circun- 
l 


p. 13. 
Despite the fact. that the judge arbitrarily limited the 

number of expert witnesses which Appellant could call, errone- 
ously denied Appellant's request for depositions, unreasonably 
limited Appellant's counsel's examination of witnesses, con- 
stantly interrupted Appellant's counsel and made it impossible 
for him to fully develop his case, the record before this Court 
establishes that Appellant has not received adequate treatment 


and that he is entitled to, at the least, a conditional release. 


The Burden of Proof Should Have Been on the 
Government To Establish the Adequacy of the 


Treatment Afforded Appellant 


The judge improperly ruled that the burden of proof was 
on Appellant to establish the inadequacy of the treatment af- 
forded by the Hospital. 1967 Hearing Tr. 346. This ruling 
was plainly at variance with this Court's Rouse decision. The 
Court there stated: 

“This requires the hospital to show that initial and 

periodic inquiries are made into the needs and con- 

ditions of the patient with a view to providing 
suitable treatment for him, and that the program 


provided is suited to his particular needs." Slip 
opin., pp. 8-9. 


The situation is analogous to Lake v. Cameron, 


U.S. App. D.C. , 364 F.2d 905 (1966), cert, denied 382 


U.S. 863. Holding that alternative modes of treatment for 
an aged petitioner must be explored, this Court stated that 
the burden of exploring such alternatives was on the govern- 
ment. 364 F.2d at 660-61. The facts relevant to the deter- 
mination were within the government 's knowledge, and the 
indigent petitioner lacked the resources to establish the 


facts necessary to obtain her release from the Hospital. 
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*/ | 


Ibid. The same circumstances eee es placing the 

burden on the government in this case. The burden of 

proving the adequacy of treatment must be on the government 
| 

if the congressionally declared right to adequate treatment 


is not to become meaningless. 


B. The Standard Which the Court Should Have 
Applied Is Whether the Treatment Afforded 


Is “Adequate in Light of Present Knowledge" 


| 
The formulation of the standards for adequate treat- 
| 


ment is extremely difficult. In its Rouse decision this 


*%/ It is probably true that the petitioner must make a prima 
facie showing as to the inadequacy of treatment before the 
burden shifts to the government. Cf. Tatum v. U.S., 88 U.S. 
App. D.C. 386, 389, 190 F.2d 612, 615 (1951). In this case, 
there can be no doubt that Appellant has made a sufficient 
showing to shift the burden to the government. In the 
analogous context of proceedings involving juveniles, it would 
-be wholly untenable to impose the burden of proof on the 
juvenile claiming inadequate treatment. See Creek v. Stone, 
No. 20,563, opin. filed May 1, 1967 (D.C. Cir.); Im re 

Gault, S.Ct., No. 116, May 15, 1967, p. 20 n. 30. 


**/ Appellant had in the District Court a foundation grant, 
which permitted him to obtain expert witnesses on ithe treat- 
ment question. However, in other cases, petitioners will not 
be so fortunate. This Court has suggested that courts appoint 
independent experts to assist in the determination. Rouse v. 
Cameron, Slip opin., p. 10. While this procedure would help 


the court in reaching an informed judgment, it would not help 
a petitioner to bear the burden of proving inadequacy of 
treatment. | : 
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Court directed an inquiry into whether the treatment of a 
particular patient was "too insubstantial in comparison 

with what is available" and stated that the Hospital 

should "provide treatment which is adequate in light of 
present knowledge." Slip opin., p. 9. Appellant maintains 
that the adequacy of treatment must be measured against the 
principles of treatment prescribed by the psychiatric school 
to which the treating doctors subscribe, so long as the school 
is a recognized one. See Pross, Torts § 31 (2d ed., 1955). 
If treatment practices as to a particular patient fall below 
the level of accepted principles or diverge dramatically from 
them, the treatment must be regarded as inadequate. 

Appellant contends that the judge below applied an 
erroneous standard of iencscr The judge indiated that the 
proper standard was the level of treatment which was afforded 
in other public mental hospitals. 1967 Hearing Tr. 342, 344. 


Hence he attached great weight to the fact that St. Elizabeths 


was accredited by the Joint Committee on Hospitals while many 


other public mental hospitals are not. Id. at 342. 
This standard is at odds with the decision of this 
Court. The Rouse decision stated: 
"In the opinion of the American Psychiatric 
Association no tax-supported hospital in the 


United States can be considered adequately 
staffed." Slip opin., p. 12. 
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The connection between inadequate staff and inadequate 


treatment has been recognized by Dr. Cameron himself. He 
has stated that "if . . . the hospital [has] inadequate 
staff, I suspect that the right to treatment would be 
xather illusory... ." Hearings on S. 935, 88th Cong., 
Ist Sess. (1963), p. 142. The fact that other public 
hospitals are inadequately staffed or provide inadequate 
treatment, for whatever reason, does not mean that St. 
Elizabeths is justified an providing treatment to Appellant 


at that inadequate level. 


The judge below referred to the inadequacy of 
resources at St. Elizabeths and suggested that the expec- 
| 


tations of treatment must be tempered in the context 
Z | 


of the inadequate resources allocated to the Hospital. 


See 1967 Hearing Tr. 409, 414. But this Court's decision - 
expressly repudiated this view. The opinion states: 
| 


"Continued failure to provide suitable and adequate treatment 


*/] The judge below suggested that the Rouse decision of this 
Court was directed against the situation where a patient was 
receiving no treatment at all. 1967 Hearing Tr. 348, 409. 
The decision is absolutely clear, however, that a patient 

is entitled to receive adequate treatment. Slip opin. , 


pp. 8-14. \ 
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cannot be justified by lack of staff or facilities." 


Slip opin., p. 11. The Court noted that proposed language 
that would have conditioned the right to treatment on 

the availability of resources was rejected by Congress. 
Ibid. The rejection of this approach is necessary in view 
of the therapeutic justification for involuntary commitment 
and the substantial constitutional issues raised by the 


failure to provide adequate treatment. 


C. On the Evidence Adduced Below, the Government 
Did Not Show That Appellant Was Receiving 


Adequate Treatment 
Despite the fact that the judge gave the government 


wide leeway to prove the adequacy of the treatment |afforded 
| 

Appellant while severely hampering Appellant's efforts to 

present his position, the record shows that the government 


failed to bear its burden. Rather, it establishes | |that Ap- 


pellant has not received adequate treatment. 


1. The Basic Treatment Which the Hospital 
Claimed Was Afforded to Appellant Was 


Milieu Therapy 


Both Dr. Economon and Dr. Cameron Bees eee the 
basic therapy CRESS to Appellant was milieu partes 
1967 Hearing Tr. 42, 57, 115, 155. They used this term in 
the sense generally accepted within the profession, Id. at 
73. They both recognized that an appraisal of ches adequacy, 


of such therapy for this Appellant requires a detailed review 


of the transactions on the ward and the day-to-day activity 
of Appellant. 1967 Hearing Tr. 155-63. The Court's remand 
order, noting the Hospital's past reliance on the efficacy of 


milieu therapy, specifically directed an inquiry into "the 


suitability and adequacy of the 'milieu' as therapy for this 
petitioner . .. ." Slip opin, p. 14. 

The record states that Appellant received no psycho- 
therapy, group or individual, since February, 1965. Psychia- 
tric Notes, March 2, 1965. Both doctors stated that individ- 
ual psychotherapy would be useful for Appellant, but stated 
that the Hospital had been unable to provide it for him.’ 1967 
Hearing Tr. 37, 39, 175-77.—/ 


2. The Testimony of Dr. Cameron -- The 
Inadequacy of Staff 


The government's first witness was Appellee, Dr. Cameron, 


who testified that the Hospital was inadequately staffed when 


judged by its own standards. He testified that the Hospital 
had, in 1962, reviewed its treatment facilities and staffing 
and set "a very, very conservative estimate of what we would 
need in John Howard as far as physicians were concerned." 1967 


Hearing Tr. 14. In that conservative study, made five years ago, 


*/ Appellant's former ward administrator, Dr. Agler, had 
apparently recommended individual psychotherapy for Appellant as 
long ago as June 22, 1964, but it was never provided. See 
Psychiatric Notes June 22, 1964, August 12, 1964. 


the Hospital concluded on "an intermediate goal of at least 
three-quarters of an hour of physician's time per week for 

each patient." Ibid. Dr. Cameron testified that he thought 

that this figure was far too little, even as an intermediate 
goal. Id. at 14-15. This intermediate goal ‘has not been reached 


in John Howard Pavilion. 


Dr. Cameron testified that the "intermediate goal" of 
| ° 


qe 


three-quarters of an hour per patient had almost been reached 

at the present time. On cross-examination, however, he conceded 
that his calculation of the present staffing did noe take into’ 
account the fact that psychiatrists in John Howard Pavilion 
spend roughly one-third of their time in court or preparing to - 
testify in court. 1967 Hearing Tr. 53. This factor alone drops 
the available time for treatment of patients to roughly two- 
thirds of the conservative staffing. goal adopted by the Hospital 
five years ago. Dr. Cameron also testified that the amount of 
time spent by doctors in John Howard in pretrial evaluation of 
patients referred to the Hospital for examination oe Sates Sete 
stantial, and was not considered in his estimate of the psychia- 
trists' time available for treatment in John Howard. 1967 Hearing 


*/ 
Tr. 56. Hence, the psychiatric personnel are well below the 


conservative interim standard adopted in 1965. 

According to Dr. Cameron's testimony, John Howard was 
severely understaffed in the categories of other therapeutic 
personnel. The Conservatives interim goals adopted: in 1962 
indicated a need for 15 occupational therapists; there are now 


about three or four. The study called for nine or ten recre- 


ational therapists; there are now two or three. The study called 


for six or seven psychologists; there are now three. 1967 
Hearing Tr. 17. The study called for six social workers; there 
are now three, Id. at 18. 

The government also introduced through Dr. Cameron the 
Standards for Hospitals and Clinics published by the American 
Psychiatric Association. Respondent's Exhibit 2. The pamphlet 


contains, on page 61, a chart setting forth minimum staff-patient 


*/ On cross-examination Dr. Cameron stated that his estimate 
of present staff treatment time was based on the figure of 8.7 
physicians in John Howard. It is worth noting that this number 
includes residents, still in training, and a medical officer who 
does not have any psychiatric responsibilities. There are, in 
fact, seven fully trained psychiatrists for the 350 patients in 
John Howard. 1967 Hearing Tr. 49. 


ratios. Dr. Cameron stated that many experts considered these 


standards, which were published in 1956 and republished in 1958, 


very badly out of date. 1967 Hearing Tr. 12. And he further 


| 
| 
stated that he disliked the use of these standards. Id. at 57. 


= 
i 


Indeed, he testified that it was the inadequacy of the standards 
| 
which motivated the 1962 reappraisal of the staffing needs of 


St. Elizabeths Hospital. 


The APA standards presuppose two categories of patients: 
| 


those receiving "intensive treatment" and those receiving 
i 


“continued treatment." On the basis of these categories, the 
* i 


APA prescribes minimum staff to patient ratios. The prescribed 


ae 


*/ Appellant submits that the “continued treatment category is 

a polite euphemism for the back-ward custodial care which, regret- 
tably, exists in many mental hospitals. This is reflected by the 
fact that one doctor is considered sufficient to cate for 150 
patients. Appellant submits that this figure has no relevance 

for John Howard, virtually none of whose patients are chronic cases 
requiring only custodial attention. The suggestion, incorporated 
in Respondent's Exhibit 3, that any patient resident in the 
Hospital for more than a year can be grouped as a "continued 
treatment" case is wholly unacceptable. Indeed, Dr. Cameron 
repudiated the suggestion that such patients need not be given 
active treatment. 1967 Hearing Tr. 48. 


minimum doctor-patient ratio for intensive treatment is 

one doctor for 30 patients. In John Howard, by the Hospital's 
calculation, the ratio is one doctor for 41 patients. The 
Hospital's calculation is based on 8.7 psychiatrists in John 
Howard. However, as noted above, there are, in fact, only 
seven fully-trained psychiatrists in that service. Moreover, 
they have, because of the peculiar population of the service, 
unusually heavy obligations to appear in court. Correcting 
the calculations to take into account these two factors, the 
psychiatrist to patient ratio, in terms of available time =n 
the Hospital, is one doctor for every seventy-five a 
Thus, by any calculation, the ataffing of John Howard is con- 
siderably below the APA standard, a standard which Dr. Cameron 
stressed was adopted as a minimum standard 13 years ago. 

1967 Hearing Tr. 51-52. 


In explaining the significance of these standards, Dr. 


Cameron stated that “it was assumed by the publishers of the 


eR 

*/ This ratio does not take into account the "substantial" 
amount of time that the doctors spend in pretrial evaluation, 
another unusual responsibility of the John Howard staff. 


i 
| 
i 
I 
i 
| 
| 
| 
| 
i 
i 
\ 
i 
| 
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standards that if you had less employees than in the various 
categories listed here, you did not have the minimal number 
required, and you could not be providing really adequate 
treatment." 1967 Hearing Tr. 52. 

The net of Dr. Cameron's testimony, then, wes that the 
present staffing of John Howard Pavilion was very consider- 
ably below the conservative standards which the Hospital had 
set for itself five years ago, and below the APA standards. 

‘He plainly indicated that he thought John Howard = inade- 
quately staffed. 1967 Hearing Tr. 15, 16. Nonetheless, Dr. 
Cameron concluded that he thought Appellant was receiving 

treatment which "was adequate, even though not ideal." 1967 

Hearing Tr. 43. The weight to be attached to this latter 

opinion is open to question, however, since he testified on 
cross-examination that he was not sufficiently familiar with 
plans for Appellant's treatment to express an opin 


* 
their adequacy. 1967 Hearing Tr. 69.=/ 


*/ Indeed, the judge objected to Appellant's counsel even 
cross-examining Dr. Cameron on the adequacy of Appellant's 
treatment, on the ground that it was beyond the scopeof the doctor’s 
information. 1967 Hearing Tr. 68. He had not objected to 
Dr. Cameron's giving his opinion on the adequacy of Appel- 
lant's treatment on direct. 1967 Hearing Tr. 43. 


3. Appellant's Expert Witnesses -- The 
Imadequacy of the Milieu Therapy Program 


Appellant introduced the depositions of two experts 
who SSeS on the adequacy of the treatment afforded 
(eee Both experts had carefully reviewed all 
hospital records on Appellant; they had read the transcript 
on the 1965 Hearing before Judge Holtzoff; they had had an 
hour and a half interview with Appellant; and they heard all 
the testimony of Dr. Cameron, Dr. Economon, and a nursing 
assistant from Appellant's ward. Zwerling Dep. 7-8; 1967 
Hearing Tr. 201-02. Dr. Zwerling testified that he had, as 
a consultant for the National Institute of Mental Health, 
frequently passed on the adequacy of treatment programs in 
mental hospitals on the basis of hospital records alone. 


Zwerling Dep. 6. 


Dr. Zwerling, the Director of Bronx State Hospital, 


Professor of Psychiatry at Albert Einstein College of Medicine 
and the author of about 30 articles on the care of mental 


*/ Appellant's expert witnesses' testimony was taken on 
deposition by consent of both parties. One of the witnesses 
appeared briefly in court, but his substantive testimony was 
presented on deposition. 
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patients, testified that the treatment afforded to Appellant 


deviated substantially from the standards of milieu therapy 


accepted by the profession. Zwerling Dep. 13. He stated 
several times that he had seen no indications that a program 
of milieu therapy was in progress at all. Id. at 53, 65, 80. 
Not only were the hospital records devoid of any reference 
to a program of milieu therapy, but there were mumerous indi- 


cations that there was no such program. Id. at 13-14, 65. 
| 


He summarized his testimony by stating that he found. "no 


indication of a rational program of treatment afforded to 


Mr. Rouse." Id. at 80. 


| 
Dr. Alan Kraft, the Director of the Fort Zones Mental 
Health Center, Denver, Colorado, and the author of the chapter 
on "The Therapeutic Community" in the American Handbook of 
Psychiatry, testified that the treatment afforded to Appellant 
only “minimally comports" with the standards of militen therapy. 
Kraft Dep. 19. He further stated that the Hospital| staff's 
theoretical allegiance to the principles of milieu therapy 
had "not been adequately translated into action." Kraft Dep. 36. 


As important as their ultimate opinions as to adequacy 
| 


of treatment were, the specific observations Drs. Kraft and 


= 


Zwerling made about the disparities between milieu therapy, 
as the technique is understood in the profession, and the 
treatment afforded to Appellant were highly significant and 
relevant to the issue of adequacy. Both expert witnesses 
agreed on a number of generally accepted characteristics of 
a milieu thereapy program: 

1. Of primary importance is the adoption of a treat- 
ment plan tailored to the needs of the particular patient. 
Kraft Dep. 11; Zwerling Dep. 19. Both doctors emphasized that 
the accepted practice in the profession is to review the treat- 


ment plan periodically to assure that it is effectively dealing 


with the patient's illness. Kraft Dep. 13; Zwerling Dep. 20-21. 


The undisputed evidence is that no such specific plan 
for the treatment of Appellant was ever adopted. Dr. Economon 
testified that he merely continued "a program of treatment 
[which] has been extant in John Howard Pavilion long before 
I entered the building." 1967 Hearing Tr. 115. He "modulated" 
it in unspecified ways for Appellant's needs. The only sug- 
gestion of a plan for Appellant was hardly specific. Dr. 
Economon stated that after reviewing Appellant's case, 

"T, therefore, came to the conclusion, 


having conferred with the ward staff and reading 
his history and based on knowledge of people with 


this particular disorder, that Mr. Rouse 
needed the healthy forces that are generated 
by environmental therapy, by living within 
the group, controlled and monitored by the 
psychiatrist and the staff people. . . ." 

1967 Hearing Tr. 170. 


There is no suggestion that this approach to Appellant 's 


treatment was ever reviewed. 


2. Dr.-Kraft and Dr. Zwerling testified that the 
generally accepted standard in milieu therapy is to have 
the chief therapist participating in ward life daily. 
Kraft Dep. 5; Zwerling Dep. 19. 
In contrast, Dr. Economon testified that 28 
Appellant only every two or three weeks. 1967 Hearing Tr. 
146. | 
3. Drs. Zwerling and Kraft testified that counseling 
with the family of the patient is generally accepted as an 
important element of the treatment. Zwer ling Dep./ 19-20; 
Kraft Dep. 12. This is particularly important in the present 
situation, in which the family and the patient Heal ta frequent — 


contact. Kraft Dep. 12. 


The record reflects that the Hospital personnel have 
| 


had virtually no contact with the family of Appellant. The 
| 


psychiatrists' notes reflect two meetings with Appellant's 
mother. The first meeting was with a psychiatric social 
worker. He stated that she was glad to talk with someone 
from the Hospital and that she hoped to be able to do so 
again in the future. He concluded "that the mother can be 
considered a future resource." Psychiatric Notes, Initial 
Social Service Interview, December 5, 1962, p. 3. The other 
meeting was with Dr. David Owens, “after several telephone 
calls more or less demanding an interview with [him] ." 
Psychiatric Notes, October 24, 1963. She complained about 
the inadequacy of the treatment being afforded Appellant. 
Dr. Owens terminated the interview and she left angrily. 
Ibid. The Psychiatric Notes do not reflect any further 
efforts to work with the mother or utilize this treatment 
resource. 

4. Dr. Zwerling testified that the relationship 
established between the doctor and patient was of great 
importance in a milieu therapy program, and that the rela- 


tionship between Dr.EConomon and Appellant was not of a 


kind considered appropriate within the profession. Zwerling 


Dep. 15-19- He noted that Dr. Economon's notes on the 
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Appellant reflect a tone of anger and moral censure. Ibid. 
While it is true that Dr. Economon testified, "T 
still maintain my love for Mr. Rouse," his notes reflect 
avery different tone. See, e.g., Psychiatric Notes, 
April 15, 1966 (1 & 2); November 30, 1966. Firrhensoret 
his gratuitous announcement in open court that he had been 
administering placebo medication to Appellant, a fact with- 


out evidentiary significance, further suggests his hostility 


to Appellant. 1967 Hearing 182-83; see Zwerling Dep. 18. 


| 

4. The Hospital Records Indicate That | 

Appellant Did Not Receive Adequate | 
Treatment 


The hospital records themselves, Petitioner's Exhibits 


1 and 2, most dramatically demonstrate the inadequacy of the 
*/ 


treatment afforded to Appellant. 


The Nursing Notes are kept on a regular basis by 


the nursing aides on the patient's ward. While they might 
be considered of limited significance in other treatment 
programs, they are extremely important in a milieu /therapy 
program. The basic therapy is supposed to be the cere 
actions on the ward, and the aides are supposed to be 
*/ The Hospital is under a statutory duty to keep records 


of all treatment administered to patients. D. C. Code 
§ 21-562 (1961, Supp. V). 


important therapeutic personnel. The nursing aides are 


instructed in preparing these notes by the Educational Branch 


of the Nursing Service and by the doctor in charge of the 
* 


ward. 1967 Hearing, p. 320. 

It is because of these considerations that Dr. 
zwerling attached such great weight to the fact that the 
nursing notes contained affirmative indications that there 
was no milieu therapy program being offered to Appellant. 
Rather, they reflect a traditional custodial orientation. 
Zwerling Dep. 64-65; see Kraft Dep. 17. 

The notes constantly reflect a concern with neatness, 
cooperativeness, and attention to ward detail. Appellant 
stands very well with regard toeach of these categories, and 
throughout most of the period of his detention he was con- 
sidered a model patient. A typical entry is the note of 
July 30, 1964: 


“This pt. is cooperative and causes no problem 
on ward. | Very neat in appearance. Speaks 


%/ The Nursing Notes available to Appellant begin with 
June 28, 1963. Appellant's counsel was informed by the 
Librarian at St. Elizabeths Hospital that the prior Nursing 
Notes had been lost. For the convenience of the Court, 
Appellant will have the Nursing Notes, which are written by 
hand, typed; a typed copy will be lodged with the Clerk. 
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well & enjoys discussing most any subject. 
Pt. eats & sleeps well. Spends most of his) 
time watching TV in his room." 
Another is the entry of January 29, 1966: 
"This patient's behavior is the same as 
stated in previous notes. Patient is coopera- 
tive with ward routine. He seems to get along 
well with other patients on this shift. He 
spends his time playing cards, watching TV _ 
and reading. Patient has a good appetite, is 
fairly neat in appearance, clean in habits." 
What the Nursing Notes conspicuously lack are ref- 
erences to therapeutic interventions by ward personnel in 
Appellant's activities. Dx. Economon testified that ward 
personnel attempt on the ward “to create meaningful experi- 
ences, learning experiences, be they profound or mundane:." 
1967 Hearing Tr. 157-58. See Kraft Dep. 3-4. But the sig- 
nificant fact is that the Nursing Notes contain virtually no 


instances of such efforts by the personnel to develop such 


experiences. While Dr.Economon was at pains to stress the 


inadequacy of the notes maintained on treatment, see, €-£., 
1967 Hearing Tr. 147, 149, the fact remains that copious 
notes were kept by the ward staff. And it defies belief to 
think that they took full notes on matters of little interest 


to them -- i.e., cooperation and neatness -- while failing 


to record the events which they considered central to the 
treatment program. See Zwerling Dep. 65. 


It is also significant that in his 4-1/2 years in 


John Howard, Appellant never once engaged in any violent 
*/ 


altercation. 

Furthermore, there is a considerable disparity 
between the image of the cooperative, responsible patient 
which emerges from the Nursing Notes and the “viciously 
sociopathic" patient occasionally described in the Psychiatric 
Notes. This disparity was noted by Dr. Zwerling in casting 
some doubt on the SiC Os communication between the 
doctor and the ward staff. Zwerling Dep. 17. 


*/ This is particularly striking since John Howard is far 
from a peaceful place. In another case now pending before 
this Court, Appellant was prepared to prove that during the 
period from January 1, 1966, to August 24, 1966, in John 
Howard, there were 46 consummated assaults, 27 of which 
resulted in injuries. Dobson v. Cameron, No. 20,573, Brief 
for Appellant, p. 41. 


*x/ It should be noted that the tone of the Nursing Notes 
changed considerably after the decision of this Court in 
Rouse v. Cameron, No. 19,863, on October 10, 1966, as the 
remand hearing approached. For example, on November 29, 
1966, a nurse wrote a note stating that Appellant was "most 
usually anti-social on the ward. He is so outspoken and 
aggressive in his conversation, that most people on the ward 
avoid him." Significantly, this was the first behavior note 


(Footnote continued) 
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The Psychiatric Notes buttress the conclusion that 
Appellant was not engaged in an active treatment PCOnTone 
These Notes are devoid of any statements reflecting a systematic 
plan for the treatment of Appellant's illness. There are 
scattered references to the therapeutic quality of the 
hospital milieu, but usually in the context of Appellant's 
failure to respond to the milieu or his ignoring it. See, 
e.g., Psychiatric Notes, Aug. 12, 1964, April 30, 1965. 

The Psychiatric Notes mention relatively feu contacts 
between the psychiatrist and Appellart. The firet| note is 
an extensive admission note of November 15, 1962. ‘This note , 
together with a Psychiatric Case Study, February 7, 1963, and 
the record of a Staff Conference, February 21, 1963, describe 


Appellant's background and symptoms in exhaustive detail, 


x*/ (Continued from previous page) 
written by a nurse during Appellant's 4-1/2 years on John 
Howard. And the vicious qualities described had not previously 
been noted in the Nursing Notes. Dr. Economon's Psychiatric 
Note of the following day adds to this the fact that Appellant 
often "forgets, conveniently, to do details on his ward 5 aM 
Psychiatric Notes, November 30, 1966. Since all Nursing Notes 
state that Appellant has always performed his ward/detail 
without problems, these notes are open to the inference that 
Dx. Economon and the nurses were “making a record" for the 
remand hearing. 

It is also noteworthy that the Psychiatric os of 
November 30, 1966, the most sharply critical in the file, was 
written only four months after Dr. Economon recommended 
Appellant for transfer to a less secure service. | 


but they do not contain a word on the appropriate treatment 
*/ 


of Appellant's illness. 

Aside from his diagnostic sessions, the Psychiatric 
Notes do not reflect any therapeutic encounters between 
Appellant and a psychiatrist between his admission on 
November 9, 1962 and his first habeas corpus hearing on 
June 22, 1964 -- a period of approximately one and a half 
years. There is no suggestion in the Psychiatric Notes that 
any treatment was undertaken during this period. No treat- 
ment plan was ever adopted for him, and no psychotherapy was 
undertaken during this period. 


+/ The Admission Note states that Appellant gave a grandiose 
description of his past criminal activities. This grandiosity 
and the unreliability of the information provided was noted 
at the time and has been remarked on subsequently. Psychi- 
atric Case Study, February 7, 1963, p. 5; Testimony of Dr. 
Economon, 1965 Hearing, pp. 24-25, 27. 

There is no substantiation for any of these past 
activities. 1965 Hearings, p. 27. Curiously, the offenses 
recounted by Appellant were accepted as established facts by 
the Hospital for diagnostic purposes. His stories of past 
activities became “a long history of anti-social behavior 
dating back to early childhood with a number of arrests such 
as robbery, housebreaking, forgery, and grand larceny." 
Medical Staff Conference Note, February 21, 1963. This anti- 
social history became the basis for the diagnosis of Anti- 
social Reaction with which Appellant began his Hospital 
career. See also Psychiatric Note, August 5, 1966. 


The subsequent Psychiatric Notes -- from August, 
1964 through January 9, 1967 -- do not reflect that treatment 
was being afforded to Appellant, with the exception of a 
seven month period of group psychotherapy. In Dr. Econonon's 


first Psychiatric Note, he stated that he would attempt to 


find Appellant an opportunity for individial ES coeener aay 


Psychiatric Notes, August 12, 1964. He further stated: 


"The therapeutic ward milieu is avail- 
able to him [Appellant] but he generally denies 


its existence and tends rather to spend his 
time in minor forms of manipulative behavior, 

such as playing various individuals off in aS 
behalf." Ibid. 


This excerpt reflects a dominant theme of the sibebqaent 
Psychiatric Notes, down to January, 1967: Appellant should 
stop his “manipulative behavior" and stop "rejecting" the 
therapeutic milieu. For example, on July 1, 1965, Dr. Economon 
wrote that Appellant "is actively engaged in not seeking that 
which is available in the therapeutic milieu." Again, on 
April 15, 1966, after discovering that Appellant had been 
writing amorous letters to two pen pals, Dr. eeonenen wrote 


that Appellant "continues to be the classic sociopath." 


| 
The Psychiatric Notes are totally devoid of any indication 


of a systematic effort to treat Appellant's diagnosed illness. 


The notes contain a condemnation of Appellant's behavior, but 


they do not contain a systematic, affirmative program to 
change it. 

Less than’ four months after Dr. Economon sharply con- 
demned Appellant's "viciously sociopathic" behavior, Psychi- 
atric Notes, April 15, 1966 (2), he recommended Appellant 
for transfer out of John Howard Pavilion. Psychiatric Notes, 
August 5, 1966. He stated that Appellant was “well adjusted 
in this building" and that he "has now reached the point 
of diminishing returns." Ibid. Appellant's adjustment on 
the most privileged ward was characterized as “excellent, 
save for a lack of involvement and caring for people." Ibid. 
His xecommendation was approved by the Acting Superintendent 


on September 28, 1966. Despitethis recommendation and approval, 


Appellant was not a aa for 3-1/2 months, until after the 
* 


hearing in January, 1967. 


%*/ The reason for the delay given in the Psychiatric Notes, 
as of October, 1966, was lack of bed space. Dr. Owens 
testified that Appellant would not Mve been transferred in 
any event, because of the Hospital's policy of not trans- 
ferring patients while a habeas corpus petition is pending. 
1967 Hearing, pp. 263-64. The constitutional questions raised 
by this policy, to the extent that it is followed, have 
apparently never been explored. 


The Testimony of Dr. Economon and the 
Other Hospital Personnel Does Not Rebut 
the Substantial Evidence That the Treat- 


ment Afforded Appellant Was Inadequate 


The remand decision of this Court in the Rouse case 
stated that the district court should explore the suitability 
and sufficiency of the treatment afforded to Appellant with 
specific reference to his needs and his illness. Slip. Opin., 

| 
pp. 13-14. In particular, the court directed inquiry toward 
"the suitability and adequacy of the 'milieu' as thereey for 


this petitioner .... Slip Opin., p. 14. The government 
failed to establish the nexus between the milieu and the 
treatment of Appellant's illness, and it failed to, show the 
suitability of the treatment afforded by the Hospital for 
his particular illness. | | 
The basic description of the therapy afforded to peti- 
tioner was given by Dr. Economon. He testified in| a general 
way as to the approach taken with all patients in John Howard, 
with the explanation that "it is very difficult for a person 
who is quote not in the business to understand really what 
is going on." 1967 Hearing Tr. 160. 


He explained that milieu therapy presupposes that the 


| 
Hospital “is an extension of society, a well extension." Id. 
P sf 


at 155-56. He further testified: 


"In John Howard we are in a sense a large 
family. The hospital is a very big family. 
John Howard is somewhat smaller. The wards are 
the. smallest families. There are people there 
who are symbolic of mother, father, uncle, cousin. 
There is authority there, obviously, because there 
is authority in the real world. There is also the 
notion that, You, my child or you my patient do 
what you can, I will be back of you assessing 
what you are doing, imposing external controls 
when you falter and lack your own internal controls. 
This happens in the family; this happens as well 
in John Howard. There is really very little dif- 
ference. It's merely a continuum of the real world." 
Id. at 157. 


However, his testimony was very thin, when the issue 
was the relevance of milieu therapy as practiced in John 
Howard to Appellant's illness. 

Dr. Economon described the oscacm Fie operation in 
two situations; 


1. Appellant was found to have been drinking on the 


ward. Dr. Economon testified that, after consultation, he 


told Appellant, "You go back on the ward and let's not see 
this happen again." Id. at 171. 

2. Appellant's father died. In addition to arranging 
for Appellant to'attend the funeral, Dr. Economon turned the 


event to "therapeutic use." Id. at 174. His approach was 


mm th ms 


“a common sensical one, namely, in which your grief is shared 


by me... . you have no father and you must work through 
your own feelings about him." Id. at 174-75. 

Aside from these incidents, Appellant's counsel's 
prolonged effort to obtain specific descriptions of the milieu 
System as it operated on Appellant were unavailing, 
nae 2 

Appellant submits that these two incidents reflect a 
simple ad hoc reaction to Appellant's problems that cannot 
properly be dignified by the name "milieu therapy." They are 
not suggestive of a systematic approach and they oeon pecu- 
liarly ill-suited to effect a fundamental amelioration in 

Appellant's mental condition. 

The same randomness in Appellant's treatment 


arent from Dr. Economon's attitude toward occupatilonal therapy. 
P Pp Py 


Dr. Economon testified: 


"Attempts were made to have him involve 
himself in occupational therapy. There he 
displayed a lack of interest and a lack of 
| 
*/ Another incident, reflected in the Psychiatric Notes and 
described at the hearing, 1967 Hearing Tr. 108-11, involved 
love letters which Appellant was sending to two pen, pals. 

Dr. Economon's therapeutic responses, described only in the 
Notes, were (a) to tell Appellant to write letters pf apology 
and (b) to begin censoring Appellant's mail "in order to pro- 
tect the weaker members of the community from his lying on- 
Slaughts." Psychiatric Notes, April 15, 1966 (1 & 2). 


attendance which made it necessary for that 
staff to reject his behavior and say that he 
can no longer make use of something that he 
was not involved with or interested in." 1967 
Hearing Tr. 118. 


The occupational therapy for which Appellant was recommended 


was rudimentary woodwork. Apparently, no imuiry was made by 
the Hospital staff into the appropriateness of such therapy 
for Appellant. Of what relevance would such a skill be to a 
high school graduate of superior intelligence with a very con- 
siderable knowledge of electronics? Woodworking cannot be 
presumed to be therapeutic for everyone. Dr. Kraft intro- 
duced a refreshing note of reality on this subject: "Realisti- 
cally, the activities involved in occupational therapy may not 
be helpful to him and he might correctly assess the situation." 
Kraft, Dep. 9. 

Dr. Economon mentioned in almost an off-hand way the 
fact that Appellant had undertaken and completed with good grades 
several correspondence courses. Psychiatric Note, August 5, 1966. 
The nursing notes a replete with evidence of his dedication to 
the study of electronics. Yet no efforts were made to turn 
this interest to therapeutic ends. Such undifferentiated 
treatment, undertaken without reference to the petitioner's 
peculiar problems, interests, or goals, is precisely the practice 


criticized by this Court in its Rouse decision. 


In terms of practices, rather than philosop 
the evidence reflects a system completely at odds with the 
system of milieu therapy generally accepted in the profes- 
sion, as described by Dr. Zwerling and Dr. Kraft. | The 
psyciatrist rarely appears on the ward. No treatment plan 
for the patient, designed specifically to cope with his 
needs, is ever adopted. The therapeutic activities in 
which Appellant is supposed to participate are ee 
of any general plan but are chosen at random. 

The above evidence -- in particular Dr. Cameron's 
testimony as to inadequacy of staff; Dr. Zwerling's testi- 
mony as to the lack of any treatment program; and Dr. 
Economon's testimony setting forth heady principles and 


haphazard implementation -- adds up to a conclusive 


showing that Appellant did not receive adequate treatment. 


D. Given'the Inadequacy of the Treatment Afforded, 
Appellant Is Entitled to a Conditional Release 


In its decision remanding the case to the District 
Court for further hearings, this Court stated that "Uncon- 
ditional or conditional release may be in order if it ap- 
pears that the opportunity for treatment has been exhausted 


or treatment is otherwise inappropriate." 


Slip opin., p. 13. 
The opinion lists a number of “important considerations" to 


be taken into account in deciding whether the Hospital 


should be given a further opportunity to initiate a treat~- 


ment program: 


[1] “length of time the patient has lacked 
adequate treatment, 


[2] the length of time he has been in custody, 


{3] the nature of the mental condition that 
caused his acquittal, and 


[4] the degree of danger, resulting from the 
condition, that the patient would present 
if released."" Ibid. 

Appellant urges that, based on each of these criteria, 


the Hospital has exhausted its opportunity to provide treat- 


ment and he is therefore entitled to a conditional release: 


1. Appellant has lacked adequate treatment through- 


out the 4-1/2 years of his hospitalization. At no|time was 


a systematic effort made to treat his mental illness. For 

a period of 7 months, more than two years ago, he was af- 
! 

forded group psychotherapy. Since that time he has not 


received psychotherapy of any kind or any other treatment 


which might have comparable therapeutic benefits. ‘His only 


| 
treatment has been exposure to the environment of the 
| 
| 
Hospital. | 


2. Appellant has been a patient for 4-1/2 years 
after being found not guilty of an offense carrying a maxi- 
mum sentence of 12 saning. During this entire time, the 
Hospital has not been able to develop an effective treat- 
ment plan. It unreasonably prejudices Appellant tb permit 
the Hospital now, after 4-1/2 years, to begin to try to 
develop a meaningful program. Almost three years Age 
Judge Hart urged the Hospital to work out a program for 
| 


Appellant's conditional release. Psychiatric Notes, 


June 22, 1964. ! 


3. Appellant has been diagnosed as a sociopath. 


There was substantial doubt even as to that diagnosis. 


H.C. 179-67, Exhibit B. Letter of October 24, 1962; 1962 
Trial Tr. 10-11. This personality disorder is on the bor- 
derline of mental illnesses. Many do not believe that it is 
a mental illness at all. 1967 Hearing Tr. 402-03. The Men- 
tal Health Commission stated in 1965 that further hospitali- 
zation would hamper Appellant's further improvement and that 
he should be promptly released. 

The plain fact is that Appellant would never have been 
committed to St. Elizabeths at all if his mother and the at- 
torney she retained had not agreed, without his consent, to 
argue that he was insane at the time of the offense charged. 

4. This Court has invited inquiry,. for the first time, 
into the degree of danger which the patient would present. 
Appellant submits that the danger to society from his release 
would be non-existent or minimal. C£. Millard v. Cameron, 
—— U-S. App. D.C. No. 19,584, decided October 10, 1966. 

There was testimony in the remand hearing from Dr. 
Clarence Bunge, a member of the Mental Health Commission, 


which reaffirmed his testimony in the 1965 Hearing that Ap- 


pellant would not pose a danger of any sort to society if he 


were released. 1967 Hearing Tr. 287-88. 
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Furthermore, as noted above, the Mental Health Commis- 
sion itself had recommended Appellant's release from the Hos- 
pital in 1965. The undisputed evidence is that Appellant's 
condition has improved since that time. 1967 Hearing Tr. 114. 

Also in the 1965 hearing, Dr. Albert Marland testified 
that Appellant's possession of a gun had been an isolated in- 
cident, unlike any of his other activities. fr. 54-55. He 
stated that release would pose little risk to the community. 
Ibid. Dr. Marland's view is buttressed by the fact that Ap- 
pellant's record does not show a single act of wipiencs of 
any kind, before or after his commitment to St. Elizabeths. 

Dr. Israel Zwerling, who testified in the remand hear- 
ing, indicated that there was a possibility that Appellant 
might make purchases for which he did not have Baeece funds 
or commit other acts of like nature. Zwerling Dep. 74-75. 


He stated explicitly, however, that Appellant did not pose a 


danger to the community in the sense that he might commit 


violent acts. Ibid. 
The only suggestion that Appellant might be a more 


substantial threat to society came in the 1965 Hearing. 


Under intense cross-examination by the judge, Dr. Economon 
conceded that there was a possibility that Appellant might 
get a gun and shoot someone. 1965 Hearing Tr. 21-22. This 
speculation was not repeated at the 1967 Hearing. Cf. 1967 


Hearing Tr. 405.' Appellant urges that this stale conjecture 


as to what Appellant could perhaps do at some future date, 


made under sharp questioning by the judge, is not entitled 
to substantial weight at the present time. It is totally 
contradictory to all other expert testimony in the case, and 
it is inconsistent with the fact that the record does not 
show a single instance of Appellant engaging in a violent 
activity. 


ek ke & & K& K 


In addition to the above considerations, suggested 
by this Court, Appellant calls attention to these hdditional 
facts which militate in favor of his immediate conditional 
release: 7 

1. Appellant is now 22 years old. He is a high 
school graduate and has taken and passed a number of cor- 
respondence courses while in the Hospital. Psychiatric 
Notes, August 5, 1966. His intelligence level is very 


superior, Psychiatric Notes, Psychological Summary, 
; | 


Noevember 21, 1962, p. 2. If he is to have an opportunity 


to go to college and complete his education, he must 


have that opportunity promptly. 


2. The Mental Health Commission has stated that 
further hospitalization is deleterious. Dr. Bunge so 
| 
testified in the 1967 Hearing. Tr. 288. Appellant will 


accept any reasonable conditions, relating to out-patient 


psychiatric treatment or otherwise, suggested by the Hospital. 
3. The crime with which Appellant was originally 


charged was a misdemeanor. The legality of his arrest was 


questionable and the evidence against him was probably 


inadmissible. If he had been 


a OS 5 


adequately advised at his original hearing, there is a 
strong possibility that he would not have been deprived 
of his liberty at all. 

4. The showing of inadequate treatment made by 
Appellant in the Court below was made despite the judge's 
constant interruptions, unreasonable limitations on the 
presentation of Appettantsiceses and frank hostility. 

See infra, pp. 105-19. 

5. Appellant submits that the Hospital has a 
weighier burden of establishing the adequacy of treatment 
under the circumstances of the instant case and the factors 
enumerated above. A showing of adequate treatment that 
would be sufficient in a ecentton where a dangerous felon 
was seeking release should not be regarded as a sufficient 


showing in this case. 


In summary, Appellant contends that a conditional 


Ylease should be ordered immediately in this case. 
In the event that the Court concludes that the 
treatment afforded Appellant was inadequate but that 


immediate conditional release is not appropriate, Appellant 


requests the Court to order Appellant's release in the 


| 
event that the Hospital doe not commence within a relason- 
able time an adequate treatment profram for Appellant, 


specifically tailored to his needs. 


IF THE RELIEF REQUESTED BY THE PRECEDING SECTIONS 
IS DENIED, APPELLANT IS ENTITLED TO A NEW HEARING 


ON THE ADEQUACY OF THE TREATMENT AFFORDED TO HIM 


By reason of the judge's erroneous rulings on 
matters of law, his disregard of this Court's remand opinion, 
his arbitrary limitations on the presentation of Appellant's 
case, his continual interruption of Appellant's counsel, 
and his frank hostility, Appellant was denied a fair hearing 
and a reasonable opportunity to rebut the government's 
argument that the treatment afforded him was adequate. 

A. The Judge Erred in Denying Appellant 


an Opportunity To Take the Depositions 
of Hospital Staff 


In advance of aS remand Hecate Appellant filed a 
Notice that he cncended! to take under the Federal Rules of 
Civil Procedure, the depositions of the St. Elizabeths 
psychiatrists most closely involved with Appellant and 


of the supervising attendant on Appellant's ward. 


Appellee moved to quash Appellant's Notice of Deposition. 


A hearing was held on the Appellee's Motion to 


Quash before Judge Holtzoff on December 6, 1966, at which 
Appellant's counsel made clear that the depositions could 
be taken at the convenience of the Hospital staff. Depo- 
sition Hearing Tr. 18; Motion for Clarification Of Remand 
Order in Rouse v. Cameron, No. 19,863, p. 11. After 
hearing argument, the court granted the Appellee's Motion 
on the ground that permitting the depositions would be 
oppressive and unduly burdensome to the Hospital staff. 
Deposition Hearing Tr. 17. | 
Appellant filed a Motion for Clarification of Remand 
Order in this Court, arguing that the action of the District 
Court appeared to be inconsistent with this Court's order 
remanding the case for full development of the treatment 
“aunetion: = 
This Court in a per curiam order (one judge dissenting), 
stated: 
"It appearing that depositions would provide 
material assistance to the indigent movant's 
expert witnesses and thereby facilitate the full 


exploration of the issues regarding treatment 
contemplated in our opinion; that the order: 


quashing the notice of deposition may be 're- 
sponsible for the failure of . . . [the indigent 
movant] to prove . .. [his] case,' 4 Moore, 
Federal Practice § 26.37, at p. 1761 (1963), and 
thereby ‘unduly prejudice’ him, Roebling v. 
Anderson, 103 U.S.App.D.C. 237, 243, 257 F.2d 615, 
621 (1958); and that therefore said order may be 
vulnerable to attack on review of the remand pro- 
ceedings, and; 


"It further appearing, however, that it would 
not be appropriate to grant the extraordinary 
relief presently sought, it is 


“ORDERED by the court that the motion be, and 
hereby is, denied." . 


‘Appellant contends that he was severely prejudiced 
by the denial of an opportunity to take depositions, and that 
the District Court's erroneous ruling substantially impaired 
his ability to establish the inadequacy of the treatment 
” afforded him. 

The availability of depositions to the petitioner 
in a habeas corpus proceeding is no longer in doubt. 


Although the judge below reserved judgment on this question 


while passing on the Motion to Quash, he ruled during the 


course of the remand hearing that depositions are, as 2 
matter of law, available to a petitioner in a habeas corpus 


case. 1967 Hearing Tr. 121. This Court's order of December 29, 


1966, is plainly based on the premise that petitioner in 
a habeas corpus proceeding can avail himself of the depo- 
sition procedure. See also Seals v. Wiman, 304 F.2d 53 


(Sth Cir. 1962). 


Appellant had submitted a number of affidavits in 


support of his Notice of Deposition. One of Appellant's 
co-counsel submitted an affidavit stating that an oppor- 
tunity to take the depositions sought was essential to the 
adequate preparation of Appellant's case on remand.| Motion 
for Clarification, Affidavit of Edward E. O'Neill, 1 3-6. 
Appellant also submitted affidavits of two expert psychia- 
trists who stated that the kind of detailed knowledge of 
Appellant's treatment which could be developed through depositions 
would be extremely useful in the preparation of psychiatric 
testimony, particularly since the Hospital claimed to be 
providing milieu therapy. Motion for Clarification, Affidavits 
of Dr. Irving Schneider and Dr. Simon Auster. The government 
did not submit any evidence in support of its Motion to Quash. 
That Appellant was in fact prejudiced by his inability 


to take depositions is clear from the record. Much of the 


“testimony on miliei therapy at the remand hearing repre- 
sented a great departure from past Hospital testimony on 
this subject. Compare testimony of Dr. Economon in the 
1965 Hearing, Tr. 36-38, which suggested that mere 
presence in John Howard was sufficient therapy, with his 
testimony at the 1967 Hearing, Tr. 101-19, 135-88. 


Appellant was handicapped in his ability to respond to 


such new matter. Moreover, Appellant's expert witnesses 


were denied the opportunity to study in advance the de- 

tails of Appellant's alleged treatment. While they were 

able to offer expert opinions, one of them was unable to 

form an opinion on a central issue (Kraft Dep. 19), and 

the judge explicitly discounted the testimony of the other 

on the ground that he did not have sufficient information. 

1967 Hearing Tr. 415. Appellant's entire effort to establish 
the inadequacy of treatment was impaired by the fact that he 

did not know in advance what the Hospital's claims of treatment 


* 
were to be tf 


*/ The problem was aggravated by the judge's ruling at the 
hearing that Appellant had the burden of going forward with 
the evidence. See, infra, _102-04 . 


Depositions in the context of this hearing would 


have been particularly useful. Under Rule 26(b) of the 


Federal Rules of Civil Procedure, depositions may be 
used to discover material inadmissible at trial and to 
inquire into matters which may produce usable evidence. 
In this case facts could have been elicited which would 
permit the issues to be clearly and sharply drawn at trial. 
In the end, there would probably have been a net saving of 
time to the district court, the St. Elizabeths staff, and 
Appellant's experts. In addition, a more satisfactory 
record could have been made. | 

The trial Eades Based his decision to quash |the 
Notice of Depositions on the fact that deposik tons would 
be too onerous and burdensome to the government. Especi— 
ally since Appellant's counsel had stated their willing- 


ness to take the depositions at the convenience of the 


Hospital personnel, the judge's granting the Motion to 
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Quash was an abuse of discretion. 


*/ See San Souci v. Schmidt, 282 F.2d 833, 836 (D.C. Cir. 
1960) (need for proof of unreasonable oppression); Goldberg 
v. Raleigh Manufactureres, Inc., 28 F. Supp. 975, 977 
(D.Mass. 1939) ("The mere fact that the plaintiff would be 
required to attend the examination and thereby absent him- 
self from some of his usual business affairs during the 
taking of a deposition is utterly insufficient to justify 
the Court in ruling that he is being annoyed, embarrassed, 
or oppressed . . ."); 2A Barron & Holtzoff, Federal Practice 
and Procedure § 715.1, at 239 n.92 ("As long as witnesses 
knew facts material to issues in suit or which would lead 

to discovery of material facts their interrogation was 
proper, notwithstanding fact that they were busy men in 
industry. Frasier v. Twentieth Century-Fox Film Corp., 
D.C.Neb. 1958, 22 F.R.D. 194. In action by Price Adminis- 
trator to enjoin defendants from selling clothing at prices 
in excess of maximum price established by regulations, an 
examination of enforcement attorney, associated with plain- 
tiff's attorney, regarding evidence procured from defen- 
dants and on which administrator relied as foundation for 
action could not be denied on ground that enforcement staff 
was too busy to spare time involved in such examinations. 
Bowles v. Ackerman, D.C.N.Y. 1945, 4 F.R.D. 260"): Barron 

& Holtzof£ at 252 n.19 ("annoyance or embarrassment or 
oppression must be unreasonable to move the court to grant 
relief . .. Objection that examination would constitute 
inconvenience and annoyance to Government personnel was 

not sustained. Kaiser-Fraser Corp. v. Otis & Co., D.C.N.Y. 
1951, 11 F.R.D. 50"); cf., United States v. Howard, 360 
F.2d 372, 381 (3rd Cir. 1966) (U.S. need not answer interro- 
gatories designed merely to harass U.S.)3 Capitol Vending Co. 
v. Baker, agency has some knowledge of subject matter before 
he will be ordered to testify on deposition). See generally, 
4 Moore, Federal Practice §§ 26.05, 30.06 (1963). 
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B. Appellant Was Substantially Prejudiced by the. 
Judge's Decision To Impose the Burden of] Going 


Forward with the Evidence on Appellant 
As noted above, pp.57-58 , Appellant contends that the 


judge erred in imposing on him the burden of proving the in- 


adequacy of the treatment afforded to him. Appellant further 


contends that the judge erred in imposing upon him the burden 


of going forward with the evidence. On the latter ruling, 


the judge changed his position in the middle of the hearing. 
The government began to present its evidence to estab- 
lish that the treatment afforded petitioner was adequate. 


The government put on Dr. Cameron and Dr. Straty Economon, 


Appellant's ward administrator. The first day of hearings 
| 


| 
recessed with Dr. Economon on the witness stand. When the 


hearings reconvened, Judge Holtzoff£f announced that he was re- 
versing the order of proceeding and that the Sarded of going 
forward with the evidence, as well as the burden of proof, 
would be on the Appellant. 1967 Hearing Tr. 131-32. 
Since hopencet could not present any evidence on the 
adequacy of the treatment afforded until the Hospital psychi- 
atrists had presented evidence establishing what tihey claimed 


| 
treatment was, Appellant was in the untenable position of 
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having to establish through the Hospital psychiatrists what 


treatment the Hospital claimed it was providing. As a matter 
of logic and orderly procedure, requiring the Appellant to go 
forward is simply indefensible. If depositions are denied to 
a petitioner, the only way he can inform himself of the claimed 
treatment is by listening to the government's witnesses in 
open court. 

Since Dr; Economon had already testified at some length, 
counsel for Appellant requested leave to cross-examine him. 
1967 Hearing Tr. 133. Appellant's request to cross-examine 
was denied and the court gave Appellant leave to call Dr. 
Economon as his own witness. Thus, Appellant never had an 
opportunity to cross-examine the government's key witness. 

Aside from the patent unfairness of this procedure, 
which required Appellant to make the government's case for it, 
the judge refused to permit counsel to control the examination. 
Dr. Economon, in particular, frequently answered questions 
with florid and verbose speeches that were unresponsive to 
the questions put and extremely prejudicial to Appellant. See, 
e.g-, 1967 Hearing Tr. 133-53. The court refused to permit 


counsel to hold his own witness to the questions he asked 


him. A typical exchange between Appellant's counse 
Dr. Economon was as follows: - 


Q. 


who misbehave on other wards? 


A. I don't wish to quibble, but again I don 
know what you mean by misbehave. 


Perhaps in my own words I can answer the 
question that you are seeking to ask. 


Q. Let me rephrase the question. 


THE COURT: Let the witness finish. You ma 
finish your answer. 


1967 Hearing Tr. 143. 


The witness's answer to the question which he posed to 


himself ran for a page and a half. Appellant's counsel's 
objections to Dr. Economon's lengthy and unresponsive answers 
were unavailing. See 1967 Hearing Tr. 139-51. The culmina- 
tion of Dr. Economon's uncontrollable epeece atin came in 
response to counsel's question relating to the treatment plan 
of Appellant, which Dr. Economon had testified he carried in 
his head. Id. at 154. Dr. Economon's answer ran for nine 


unresponsive pages. Id. at 155-63. 
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The Judge's Overt Hostility to Appellant's 

Legal Position Made It Impossible for Appellant 

To Have a Full and Fair Hearts on the Adequacy 

of His Treatment 

Throughout the proceeding below, the judge made it 
perfectly plain that he considered the hearing a pointless 
imposition on his time. At the deposition hearing, for 
example, he asked rhetorically: 
"Now, how can a layman and a judge as a 


layman determine how much treatment should be 
given to a hospital patient? 


"For example, I could not determine the 
question as to what is the best medicine for a 
cold." Deposition Hearing, p. 13. 


He likened the proceeding to one in which "the courts will 
have to determine whether a particular patient needs a gall 
bladder operation and instruct the doctor whether to operate 
or not." 1967 Hearing Tr. 343. This attitude of dismay as 
to what Appellant and this Court were asking him to consider 
pervaded the hearing. 

On a number of occasions the judge stated that he 
thought he could not properly grant any of the relief which 
Appellant sought and which this Court had stated was appro- 
priate. See 1967 Hearing Tr. 55, 124, 211, 340, 341, 343. An 


unwillingness to follow this Court's ruling, as understood by 
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Appellant, seemed apparent in many of his senawes.? See, e@.£-, 
1967 Hearing Tr. 58. For example, he stated that he con- 
sidered the shortage of staff at St. Elizabeths "irrelevant" 
to the hearing. 1967 Hearing Tr. 55. He even stated that a 
showing that John Howard was inadequately staffed to provide 
milieu therapy would not lead him to conclude that Appellant 
was not receiving adequate treatment. Id. at 124-25. 

The judge's attitude had a chilling effect on Appel- 
lant's counsel's efforts to establish the inadequacy of the 
treatment afforded to Appellant, and provided the unifying 
thread which wove together many seemingly arbitrary and un- 
reasonable rulings and interventions in the trial proceedings. 


The judge stated and restated that it was essential to 


bring the hearings to the speediest possible conclusion. On 


the first day of hearings, he stated that he wanted the case 
completed by the noon recess. 1967 Hearing Tr. 3. His ad- 
monitions to speed the trial along were frequently reiterated 
to Appellant's counsel thereafter, often coupled with sug- 
gestions that counsel terminate his examination or cross- 
examination of a witness. 1967 Hearing Tr. 58, 64, 69, 72, 


73, 74, 101, 111,-218, 295. 
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The judge was also at pains to show that he considered 
the hearing an unimportant matter which imposed on the Corres 
time. He stated that he "would rather save the court's time 
for cases that are important." 1967 Hearing Tr. 122. When 
Appellant's counsel asked a Hospital psychiatrist how much 
of their time is spent in court, the judge quipped, “Well, 
probably an awful lot is spent because. lawyers like you 
make it necessary." 1967 Hearing Tr. 53. See also 1967 
Hearing Tr. 55. 

In the same vein, the judge criticized Appellant's 
counsel's “attitude in making a cause célebre out of an 
ordinary habeas corpus case." 1967 Hearing Tr. 125. At the 
bench he interrogated Appellant's counsel on the reason for 
the large number of spectators in the conn oce and asked 
whether he had notified reporters. Ibid. 

The judge also stated that he did not want the hearing 
to be used as a vehicle for criticizing St. Elizabeths Hospital, 
and he cautioned Appellant's counsel not to introduce any 


*/] Government [counsel admitted that he had mentioned the 


case to a reporter during the previous month. Id. at 127. 


testimony that might be taken as an attack on the| Hospital. 
While Appellant had no interest whatsoever in attacking the 


Hospital, the judge's repeated cautions made it more difficult 


to develop Appellant's position on. the adequacy of the treat- 


ment he was afforded in the Hospital.=/ 1967 Hearing Tr. 124, 


| 
127. 
| 
| 


D. The Judge's Limitations on the Evidence Appellant 
Could Present, Limitations on His Direct and Cross- 
Examination, and His Frequent Interruptions Unrea- 


sonably Restricted His Ability To Prove His Case 


1. Limitations on Evidence 


In advance of the hearing the judge limited to two the 
number of expert witnesses to be called by Appellant on the 


treatment question. 1967 Hearing Tr. 123, 217. By so limit- 


ing Appellant's case, he substantially impaired Appellant's 
effort to show that there was a consensus among the leaders 


| 
of the profession as to the prerequisites of an adequate milieu 
| 
pone | | 
*/ The judge interrupted Appellant's counsel's examination 
of his expert witness to suggest that his questions might em- 
barrass the witness by asking him to offer a judgment on the 
adequacy of the treatment provided by another doctor. Id. at 
206-07. The witness had theretofore stated that he was pre- 
pared to offer such an opinion. Ibid. 


therapy program. In his decision the judge stated that 
no generally accepted standards had been established to his 
satisfaction. 1967 Hearing Tr. 411. Appellant submits that 


the judge's arbitrary limit on the number of expert witnesses 


accounted in large part for any inadequacy capes clarity of 
* 


the standards as established at the hearing. In a hearing 
going for the first time into an area of adequacy of treat- 
ment, such a limitation on the number of expert witnesses 
was unwarranted and capricious. Indeed, this Court's remand 
decision plainly called for a broad hearing in which the 
fullest use would be made of expert testimony. Rouse v. 
Cameron, Slip opin., pp. 10-11. 

*/ Appellant's counsel had obtained commitments from Dr. 


Jack Ewalt, Director of Massachusetts Mental Health Center 
and Bullard Professor of Psychiatry at Harvard Medical 
School; Dr. Alfred Stanton, Psychiatrist-in-Chief at McLean 
Hospital, Belmont, Massachusetts and Associate Professor of 
Psychiatry at the Harvard Medical School; and Dr. Herbert 
Modlin, Senior Psychiatrist and Director of the Law and 
Psychiatry Division at the Menninger Foundation, Topeka, 
Kansas, to testify on the adequacy of the treatment afforded 
to Appellant. The judge's ruling, prior to the hearing, 
that only two expert witnesses could be called by Appellant 
on adequacy of treatment made it necessary for counsel to 
cancel these commitments. This ruling thus substantially 
diminished the range of testimony presented in the hearing. 
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2. The Judge Erred in Refusing to Permit 
Appellant's Expert Witnesses to Offer 


Live Testimony in Open Court 
Throughout the hearing, the judge frequently inter- 


rupted the examination and cross-examination of witnesses 
by Appellant's counsel without objection from government 
counsel. Government counsel seemed willing ne permit the 
hearing to proceed in an orderly fashion with a full airing 
of the complex issues involved. The judge's constant inter- 
vention made this impossible. 

A striking example of the judge's unreasonable inter- 
ference with Appellant's Pee seneaeten of his case was in the 
examination of Dr. Alan Kraft.. Dr. Kraft, Director of the 
Fort Logan Mental Health Center in Denver, Colorado, Assistant 
Professor of Psychiatry at the University of Colorado Medical 
School, and a nationally recognized expert on milieu therapy, 
was called as a key witness for the Appellant on the qusbrion 
of the adequacy of treatment. Dr. Kraft had personally in- 
terviewed Appellant, had carefully studied Appellant 's hos- 


pital records, and had heard the testimony of St. Elizabeths 


personnel concerning Appellant's treatment. It is uncontra- 


dicted in the record that Dr. Kraft was able to form an 
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opinion on the adequacy of the treatment afforded Appellant 


on the basis of this information, 1967 Hearing Tr. 206, 208, 


212, and Dr. Kraft was prepared to state that opinion. But 


the judge, with a tattoo of sua sponte objections , refused 
to permit him to testify in open court. 1967 Hearing Tr. 
198-217. | 

The judge interrupted the examination of Dr. Kraft 
each time he was asked to state his opinion on an issue 
pertinent to the hearing. The various grounds stated for 
these rulings were technical in the extreme. They contra- 
dicted in spirit the statements of this Court in Lake’v. 
Cameron, __—*U.S.App. D.C. ___, ___» 364 F.2d 657, 660-61 
(1966), that the technicalities of the ordinary adversary 
proceeding should be suspended in a mental health case. 
Although the judge had himself in the 1965 Hearing stated, 
"We don't enforce the rules of evidence strictly," Tr. 51-52, 
and had acted on that principle, his antagonism to Appellant 's 
position in the 1967 Hearing led him to impose the most 
stringent technical restrictions, without prompting from 
government counsel, on Appellant's counsel's attempts to 


elicit testimony. 
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Even assuming, arguendo, that the judge was entitled 
to insist sua sponte upon the minutest detail of the rules 


of evidence -- which was plainly improper under the cixcun- 


stances, Lake v. Cameron, supra, -- he still erred asa 
matter of law in his rulings obstructing the testimony of 
Dr. Kraft. : 
The District Court repeatedly asserted that i proper 
predicate had been laid for Dr. Kraft's opinion testimony 
and insisted that either a hypothetical question be formu- 
lated, 1967 Hearing Tr. 208, 254, or "a summary of the 
treatment concerning which" Dr. Krefciwas to testify be 
presented. Id. at 211. There is no support for th 
exactions which the court demanded as a prerequisite to the 


doctor's testimony. It is well settled that expert opinion 


may be based upon the predicates stated by petitioner 's 


counsel below -- i.e., the doctor's interview with Appellant, 
| 


his hearing of the testimony of other witnesses, and his 
review of Appellant's records. There is no need to!recapitu- 
late the underlying information by means of a sores or 
hypothetical question. The rule is firmly established that 


an expert may use hospital records, whether or not those 
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records are in evidence, as a basis for his expert opinion. 
United States v. Cannon, 116 F.2d 567, 569 (Ist Cir. 1941); 
Travelers Insurance Company v. Childs, 272 F.2d 855, 857 

(2d Cir. 1959); Birdsell v. United States, 346 F.2d 775, 779 
(Sth Cir. 1965); Fitts v. United States, 328 F.2d 844, 847 
(10th Cir.) cert. denied, 379 U.S. 851 (1964). 

The leading case in this circuit-is Jenkins v. United 
States, 307 F.2d 637 (D.C. Cir. 1962) (en banc), where the 
court held that the district court's exclusion of a medical 
expert's testimony was reversible errox. There, as in this 
case (see 1967 Hearing Tr. 206, 208, 212), the witness testi- 
fied that he could arrive at a valid opinion on the basis of 
certain records and his own examination of the patient. This 
Court held that the expert's testimony could properly be 


predicated upon reports not in evidence which were of the 


type upon which he normally relies in reaching such opinions. 


A fortiori, where, as here, the reports to be relied on are 
evidence in the case, there is no basis for excluding the 
expert's opinion. The judge -- who was the sole tier of the 
facts -- should have let him be heard. See also Alexander v. 


United States, 318 F.2d 274, 275 (D.C. Cir. 1963). 
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Dr. Kraft also attempted to offer testimony) predicated 


upon the factual testimony of other witnesses, which explained 
the treatment afforded to Appellant. It is not disputed that 
Dr. Kraft was present throughout all the hearings. 1967 
Hearing Tr. 202. Nevertheless, the court ruled that "it is 
incompetent for an expert witness to give expert opinions 

on the basis of the testimony that he hears." 1967 Hearing 
Tr. 254. This is plainly not the law. In Blunt ve United 
States, 244 F.2d 355, 364 (D.C. Cir. 1957), this Court un- 
equivocaliy stated that an expert's “opinions may be based 

on facts he has himself observed, or facts he has heard others 
relate, or hypothetical facts presented to him." _ [Emphasis 
supplied.] In a footnote appended to the ao underlined 

in the preceding sentence, the court noted that "[e]he 
psychiatric witnesses were permitted to be present during 

the testimony of the other witnesses." 244 F.2d at 364, n.24. 
Thus, it cannot be doubted that previous testimony may serve 
as a proper basis for an expert's acorn = 


*/ The District Court's rationalization that “cestimony is 
Sometimes contradictory" (1967 Hearing Tr. 202) is; meaning- 
less in the context of the case. There is no conflict in the 
testimony on which Dr. Kraft's opinion was predicated. Cf. 
2 Wigmore, Evidence § 681. Nor is it a satisfactory excuse 


(Footnote continued) 
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Furthermore, at the deposition hearing, counsel 


for Appellant had urged the need to have a fuller develop- 
ment of the Hospital's treatment claims in order to provide 
a better predicate for Appellant's expert testimony. In 
quashing Appellant's Notice of Deposition, the judge stated 
that testimony at trial would fill in the gaps in informa- 
tion on the treatment afforded. Deposition Hearing Tr. 16, 
17. The judge's ruling at trial that such testimony could 
not be taken into account by Appellant's experts was incon- 
sistent with his own previous statement and placed an un- 
reasonable burden on Appellant. 

The other objections which the judge interposed to 
counsel's examination of Dr. Kraft are equally insupportable. 
This applies to the judge's assertion that Dr. Kraft could 
not offer an opinion on the doctor-patient relationship 


without speaking to the doctor (1967 Hearing Tr. 205); to 
*/ (continued from previous page) 


that “we don't know what he has heard." 1967 Hearing Tr. 201. 
In elaborating his opinion -- had he been allowed to give it -- 
Dr. Kraft would have made clear the specifics of treatment 
methods, or the absence thereof, which controlled his judgment. 
This would have given the court a sufficient basis for judging 
the doctor's evaluation in light of the testimony on which, 

in part, it was predicated. 
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his refusal to permit Dr. Kraft to give his expert! opinion 
on a question of medical judgment, on the ground that it 

was ultimately for the judge's determination (1967 Hearing 

Tr. 202); to his refusal to permit Dr. Kraft to describe 
generally accepted hospital procedure (1967 Hearing Tr. 204); 
to his objection to the use of "technical terms" sce as 
“therapeutic xelationship" (Ibid: ). All of these objections 
were interposed by the Ariens the government was quite willing 
‘to have the examination proceed in an orderly manner. 

After this unsuccessful effort to present Dr. Kraft's 
testimony, counsel for both parties agreed to proceed with 
Dr. Kraft and Appellant's other expert on treatment, Dr. 
Israel Zwerling, by deposition. See 1967 Hearing Tr. 252-53. 
While Dr. Kraft's and Dr. Zwerling's depositions were placed 
in the record, Appellant was unreasonably denied the right 
to present live expert testimony on the central issue in the 
case. Moreover, Appellant's counsel's examination of Dr. 


Kraft and Dr. Zwerling was greatly impaired by his efforts 


to stay within the bounds of the judge's technical and erroneous 
| 

rulings on points of evidence. In addition, the judge excluded 

from his consideration parts of the depositions on the basis 

\ 


of his erroneous evidentiary rulings. 


- 117 - 


3. The Judge Unreasonably Restricted Appellant's 
Examination and Cross-Examination on the 
Central Issues in the Case : 


The judge objected sua sponte to many of Appellant*s 
counsel's efforts to explore some of the central issues in 
the case. For example, he refused to permit a question to 
Dr. Cameron about the Hospital's present goals in staffing 
requirements for John Howard: 1967 Hearing Tr. 60. He re- 
fused to permit questions to explore the extent of time John 
Howard psychiatrists have available for treatment. 1967 Hear- 


ing Tr. 264. 


By his insistence that Appellant's counsel restrict his 


inquiry, in the narrowest terms, to the particular patient, he 
foreclosed a number of fruitful inquiries. 1967 Hearing Tr. 
130-31, 264. For example, a comparison of the staffing and 
treatment facilities in other St. Elizabeths services with 
the staffing and facilities of John Howard was precluded. 

The judge was particularly restrictive of Appellant's 
efforts to establish the character of ward life and ward rou- 
tines, the most essential material for the analysis of milieu 
therapy. Assignment to particular wards, for example, which 


Dr. Economon considers a matter of critical importance in 


milieu therapy, 1967 Hearing Tr. 18-21, was dismissed by the 


judge as "a professional and administrative matter" and a 


‘waste of time” for the courts. 1967 Hearing Tr. 267. 


2 | 
On the nature of milieu therapy itself, the judge would 


not permit Appellant's counsel to cross-examine Dr. Cameron, 
who held out this mode of therapy to be the primary therapy 
available to Appellant. 1967 Hearing Tr. 73. 
In addition to these arbitrary limitations on the sub- 
jects covered, the judge constantly interrupted the continuity 
of Appellant's counsel's examinations with self-generated ob- 
jections. For example, the judge excluded a question of Ap- 
pellant's counsel because it used the term "therapeutic team," 
which he considered inappropriate. 1967 Hearing Tr. 277. 
(However, the judge had not objected to the use of the same 


term by Dr. Cameron. 1967 Hearing Tr. 21.) He objected to 


the use of the term "belief" instead of"opinion," ha. at 261, 
to the use of the term “identify" instead of "describe," id. 
at 203-04. These objections, coupled with his frequent urg- 
ings to speed the proceedings along, made it impossible to 
conduct a thorough and careful examination. 

The handicap under which the Appellant. 


laberc3 ig seen most clearly when contrasted to the judge's 
; 


treatment of government counsel. The judge let him conduct 


the most wide-ranging inquiries into treatment philosophies 
and practices, whether or not they pertained to Appellant. 
For example, the judge permitted, over objection, testimony 
on the Hospital's future building plans. 1967 Hearing Tr. 
23-24. Moreover, he permitted the Hospital psychiatrists, 
whether called by the government or Appellant, to make 
rambling speeches that often wandered far from the question 
of the treatment of Appellant. See, especially, 1967 Hearing 
Tr. 101-19, 134-88. | 

For the reasons indicated in the above sections, 
Appellant respectfully requests that No. 20,881, if it is 
remanded for further hearings, be set before a different 
judge. See Salley v. U.S.,122 U.S. App. D.C. 359, 353 F.2d 


897 (1965), and cases cited therein. 


CONCLUSION 


For the reasons stated herein, Appellant requests this 


Court to reverse the District Court's decision in H.C. 179-67 


(No. 20,962) and order Appellant's immediate release from the 
custody of Appellee. | 

In the event that this relief is denied, Appellant re- 
quests this Court to reverse the decision of the District 
Court in H.C. 287-65 (No. 20,881) and order Apoalice to grant 
Appellant a release on such reasonable conditions as the RBos- 
pital deems appropriate. If this Court concludes that imme- 
diate conditional release is not warranted, Appellant requests 
this Court to order Appellant's release 30 days hence ifa 
suitable treatment program is not initiated before that time. 

In the event that this Court remands H.C. 287-65 for 
further hearings, Appellant requests that such hearings be 


held before a different judge. 


Respectfully submitted, 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions aré 
presented: 

Whether a patient committed to a mental hospital in a 
criminal proceeding pursuant to 24 D.C. Code § 301 (d) has a 
statutory right to psychiatric treatment created by the 1964 
revision of the District of Columbia statutes relating to civil 
commitments and civilly committed patients in 21 D.C. Code 
§ 562. 

Whether a patient so committed has a constitutional right to 
psychiatric care and treatment beyond that which is sufficient 
to differentiate therapeutic facilities from penal institutions. 

Whether 21 D.C. Code § 562 or the Constitution requires the 
courts to inquire into whether a particular patient in a mental 
hospital is receiving psychiatric treatment which is adequate in 
the light of present medical knowledge, or whether the alloca- 
tion of public resources both within and without the hospital is 
@ matter for the hospital authorities, in the exercise of sound 
medical discretion, and for the Congress, and thus beyond the 
proper function of the judicial branch. 

Whether, if a court should so inquire into the adequacy of 
psychiatric treatment, its inquiry should go beyond a determi- 
nation that a bona fide effort is made to afford treatment appro- 
priate to the patient’s needs. 

Whether any inquiry into the adequacy of a patient’s treat- 
ment should be made in vacuo, without considering his need for 
treatment in the context of the effect upon the public safety of 
his improvident release. 

Whether appellant in fact received treatment so inappro- 
priate to his needs or so inadequate in the light of modern 
medica] knowledge that he should be released. 

Whether the trial judge so crippled appellant’s presentation 
of his voluminous case on the adequacy of his treatment that 
a new and longer hearing below is required. 


rn 
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Gunited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,881 
No. 20,962 


Craries C. Rousb, APPELLANT 
v. 


Dats C. Cameron, SUPERINTENDENT, 
Saint ExvizaBerus HOosriraL, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


These are consolidated appeals from two orders of the Dis- 
trict Court dismissing petitions for habeas corpus and remand- 
ing appellant to Saint Elizabeths Hospital.* 

The first appeal, No. 20,881, arises out of the hearing held 
before Judge Holtzoff in January, 1967 in H.C. No. 287-65 on 
remand from a prior appeal, No. 19,863.7 At that hearing, the 


2There are four transcripts before the Court. They are herein cited as 
follows: (a) “T. Tr.” refers to appellant’s trial in the Municipal Court 
in November 1962; (b) “1 Tr.” refers to the first hearing in H.C. No, 287-65 
before Judge Holtzoff on September 13 and November 1, 1965; (c) “2 Tr.” 
refers to the second hearing in H.C. No. 287-65 on January 9, 12, 16 and 17, 
1967; (d) “3 Tr.” refers to the hearing before Judge McGarraghy in H.C. 
No. 179-867 on April 24, 1967. There are also two depositions submitted in 
ELC. No. 287-65, which are cited according to the name of the deponent, 
as “Zwerling Dep.” (occasionally “Z. Dep.”) and “Kraft Dep.” (sometimes 
“K. Dep.”). 

* Rouse v. Cameron, — U.S. App. D.C. —, 373 F. 24 451 (1966) (hereinafter 
Rouse 1). 


(1) 


2 


court ruled that appellant, who was mandatorily committed 
to the Hospital under 24 D.C. Code § 301(d) on November 
9, 1962, by the then Municipal Court after being found not 
guilty by reason of insanity on a charge of carrying @ pistol 
without a license,’ had failed to establish his eligibility for re- 
lease. The court held both that appellant had not sufficiently 
recovered to merit release and that appellant was “receiving 
treatment which is adequate according to proper standards,” ¢ 
and thus was not entitled to his release or any other appro- 
priate relief on the novel ground of lack of treatment first 
judicially recognized in his first appeal, Rouse I. 

The second appeal, No. 20,962, arises out of another habeas 
proceeding, H.C. No. 179-67, in which appellant unsuccess- 
fully contended that his commitment to Saint Elizabeths was 
invalid ab initio, either because it was not authorized by § 24- 
301(d) or because that statute could not constitutionally apply 
to him. 

This Court granted appellant’s motion to consolidate his ap- 
peals on May 11, 1967 and then, on May 17, 1967, sua sponte 
ordered the consolidated appeals to be heard en banc, 28 U.S.C. 
§ 46(c). That order indicated that “all issues previously con- 
sidered and decided” in Rouse I “are open for reargument and 
reexamination.” 

The criminal case 


Appellant was arrested by Pvt. Otis D. Bruce of the Metro- 
politan Police at about 1:45 a.m. on Friday, September 7, 1962. 
T. Tr. 3. Appellant was carrying “a small suitcase,” ibid., which 
contained the following: two electric drills; six drill bits; one 
hack saw; two hack saw blades; one 25-foot extension cord; one 
pair of leather gloves; a Colt .45 automatic pistol, 500 rounds of 
22. ammunition, and 100 rounds of .45 ammunition.® 

Appellant had purchased the .45, which was loaded, at a 
sporting goods store in Seven Corners, Virginia, T. Tr. 5, paying 

292 D.C. Code § 3204. 

42 Tr. 416. 

® Schedule of Property filed with appellant’s Motion to Suppress, Septem- 
ber 15, 1962. This, like the other trial court documents cited and quoted in 


this portion of the Counterstatement, is included in appellee’s Exhibit 1 in 
H.C. 287-65, and in appellant’s exhibits in H.C. 179-67. 
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for it with a bad check, T. Tr. 19. Appellant, an cighteen-year- 
old white Virginian, was charged with Carrying a Deadly 
Weapon, i.e. a pistol without a license, 22 D.C. Code § 3204, in 
the Municipal Court for the District of Columbia that very day, 
September 7, 1962. 

Appellant’s appointed counsel, Samuel J. Ochipinti, Esq., 
filed a motion to suppress all the items taken from appellant on 
September 15. On the day that motion was set for hearing, Sep- 
tember 21, James J. Laughlin, Esq. entered an appearance as 
retained counsel for appellant, and moved for his commitment 
to a mental hospital for examination under 24 D.C. Code 
§ 301(a). Accompanying that motion was an affidavit by appel- 
lant’s mother, set out in the margin.* The motion was granted 
and appellant was committed to D.C. General Hospital for 
thirty days on September 21. 

On October 24, D.C. General reported that appellant was 
competent to stand trial, adding, however, the following para- 
graph: 

Mr. Rouse has a very immature, passive-aggressive type 
of character structure which handicaps him in his ability 
to conform to the law. At this stage in his life, his act of 
carrying a dangerous weapon was, in our opinion the 
product of a mental illness. It is recommended that he 
be committed to a psychiatric hospital for further care 
and treatment. 

After demanding a jury trial, Mr. Laughlin discovered that, 
although Rouse could post the $300 bond set by the Municipal 
Court, detainers had been “lodged against him for alleged of- 
fenses committed in other jurisdictions.” Accordingly, on No- 
vember 7 Laughlin moved for “immediate hearing” on Novem- 
ber 9, rather than a jury trial on November 26, referring to the 

“Mrs. Harrison Rouse * * * deposes and says that she is the mother of 
the deZ7endant Charles Rouse and that he has been acting strangely for a 
number of years and it is her belief that he is in need of psychiatric treat- 
ment. Affiant says that he has been getting into almost constant difficulty 
and his acts are of such a nature that no rational person would commit 
same. Affiant, after talking with others, is of the belief that he is suffering 
from a mental illness that can be described as Sociopathic Personality and 


she is of the belief that if he is under the hands of a competent psychiatrist 
his ailment will respond to treatment. 


4 


hospital report’s conclusions and noting that if Rouse “suffers 
from a mental disability he should not be confined in the D.C. 
Jail.” 

The case came before Judge Andrew J. Howard, Jr., on 
November 9, 1962. 

Private Bruce testified to his meeting with Rouse on Sep- 
tember 7, identified the .45 Rouse had been carrying, stated it 
was loaded, and identified Rouse. T. Tr. 2-6. It was stipulated 
that Rouse had no “license to carry & gun,” T. Tr. 5. 

Dr. James Ryan, Associate Chief Psychiatrist of D.C. Gen- 
eral Hospital, then testified to his opinion that Rouse suffered 
from a “chronic character disorder * * * of a sociopathic 
character,” with “the additional diagnosis of a counterphobic 
neurosis.” T. Tr. 10. He noted the change from “a passive- 
aggressive character” which “I recorded in the letter.” Ibid. He 
stated the causal connection between this condition and 
Rouse’s offense as follows, T. Tr. 11: 

“Qne behavioral pattern which is frequently seen is 
carrying 2 gun * * * [I]n our diagnosis, in our eval- 
uation we found that Mr. Rouse carried 2 gun out of 
fear, fear of attack, out of a feeling that he needed 
something additional to defend himself.” 

The offense was “a product of the disorder,” T. Tr. 12. “Both 
of these conditions,” z.e., both the sociopathic character dis- 
order and the counterphobic neurosis, “involve a weakening of 
control over aggressive impulse.” J bid. 

On cross-examination, Dr. Ryan agreed with Mr. Laughlin 
that “constant conflict with the law, the inability to profit by 
the punishment meted out,” is “one of the elements of a socio- 
pathic personality,” T. Tr. 13. He further agreed that Rouse 
“does not belong in a jail but * * * he should be in a psychi- 
atric hospital,” adding, as to whether Rouse “would respond 
to treatment,” T. Tr. 14-15, 

“J believe that this condition * * * isone which may— 
which may—change with psychiatric treatment. ww 
He would have to be in the hospital for some period of 
time; I can say a good many months. It’s hard to—to 
go beyond this. He’s now eighteen and it would cer- 
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tainly be desirable for him to be in the hospital until it’s 
clear that he has passed through the period of adoles- 
cence. * * * This would be a good many months.” 
As to whether, were Rouse “now released upon society, * * * 
he would likely to commit other offenses,” Dr. Ryan had con- 
cluded that “heis presently a danger.” T. Tr. 15. 
The Government then rested “on the defense motion for 
mental observation.” 
Appellant’s mother testified, T. Tr. 16-17, that 
“he seems to have been at war with himself and with 
his family. * * * Seems to have absolutely no instincts 
for himself, for self-survival, no judgment. * * * 
[HiJe’s been rebellious and, in fact, unmanageable. Not 
always, but most of the time. 


* es * * * 


“(He has ran away from school and he gave checks 
then, and he’s been taking things from his family and 
he has been in trouble before by going to the store 
and going into thousands of dollars worth of stuff. Of 
course, I got him out of that before.” 

She also stated that Rouse “gave a bad check for” the gun he 
was charged with carrying, and had “several charges,” includ- 
ing one for that check, “pending in Virginia.” T. Tr. 17. She 
agreed with Dr. Ryan that Rouse needed treatment, and could 
be “rehabilitated.” He had “indicated his willingness to cooper- 
ate” in psychiatric treatment. T. Tr. 17-18. 

Rouse himself then asked to take the stand, T. Tr. 18. In an- 
swer to Mr. Laughlin’s questions, he admitted that this had not 
been his first arrest; * that he had been unemployed at the time; 
and that he had paid for the gun with a bad check. T. Tr. 18-19. 
He refused to say why he had purchased the gun. T. Tr. 19. 

Asked what he wanted to tell the court, Rouse said he had 
“not had a chance to talk to Mr. Laughlin,” noting that Mr. 
Ochipinti had been “doing a fairly good job with me; at least, 
discussing what he was going to do.” T. Tr. 20. He complained 
that “I wasn’t given a chance to present to the Court” Mr. 
Ochipinti’s motion to suppress evidence, and outlined his rea- 


*Q: Now, * * * when was it you were arrested, sir? 
A: Which time? This last time? (T. Tr. 18) 
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sons for thinking that motion would succeed. T. Tr. 20. In 
further questioning by Mr. Laughlin, Rouse agreed that he was 
“mentally sick” (“For [?from?} the stuff I have been doing, 
yes.”), that he needed treatment, and that he had “indicated 
last week” that he “wanted to go to either D.C. General or 
Saint Elizabeths Hospital” rather than to jail. T. Tr. 20-21. 

“{ think I need treatment, but I also think that be- 
cause of the charges I have pending out in Virginia on me 
now, that I would like to * * * clear this matter up 
here now and go over there and face those 
charges * * *.” T. Tr. 21. 

Mr. Laughlin then explained, “so there would be no dispute 
in the record,” that 
“I took it upon myself to waive any hearing on the mo- 
tion to supress because of the circumstances of his case, 
because our belief—the belief of the mother and my 
belief and Mr. Daly’s belief—is that this man needs 
treatment.* * * The District Attorney was willing that 
that be argued, but I saw no purpose in it.” T. Tr. 222 
Mr. Laughlin then asked the court to commit appellant to 
Saint Elizabeths Hospital. Judge Howard asked “the purpose 
of this—this is a triel?” T. Tr. 23. Mr. Laughlin assured him 
that it was, stating that, on the issue of “the offense being a 
product of his mental disease under Durham and there being 
a causal connection, * * * he is entitled to a verdict cf not 
guilty by reason of insanity.” That verdict was then rendered, 
and appellant was accordingly committed to Saint Elizabeths 
Hospital pursuant to 24 D.C. Code § 301(d). 


Confinement, group therapy, and prior proceedings 


Rouse was admitted to the John Howard Pavilion, the max- 
imum security service for male patients at Saint Elizabeths. 
He was originally admitted to Ward 5. from which he was 
transferred on November 26, 1962 to Ward 8. After a fairly 
extensive diagnostic work-up, 2 medical staff conference on 
February 21, 1963 arrived at a diagnosis of Sociopathic Per- 

*“\Ir, Daly” apparently refers to the now Associate Judge of the Court of 


General Sessions, Hon. Edmond . Daly, who in 1962 was Chief of the then 
Municipal Court Division of the United States Attorney’s Office. 


- 
‘ 


sonality Disturbance, Antisocial Reaction. He was then 
assigned to Ward 11, on the top floor of the buiiding, 2 “secure” 
ward, on March 12, 1963. Except for a brief period in the 
Medical and Surgical Service, and a week on Ward 12 in Janu- 
ary, 1964, he remained on Ward 11 until early 1965. 

On June 19, 1963, Mr. Laughlin filed in the Municipal Court, 
which had become the Court of General Sessions, a motion re- 
questing Rouse’s “removal to George Washington University 
Hospital for treatment at the hands of a private physician.” 
Attached thereto was an affidavit by Rouse’s mother, stating 
that she had “engaged the services of Dr. Harvey H. Ammer- 
man” for such treatment, following the completicn of which 
Rouse could “then be returned to St. Elizabeths Hospital.” 
After continuance to July 8, 1963, the motion was apparently 


denied.* ake 
On January 7, 1964, Rouse swore out his first petition for 


habeas corpus, Iz.C, No. 28-64. He stated he felt “that I am 
now well enough to be released to my detaincv,” referring to 
a Virginia warrant “charging me with worthiess checks.” He 
asked for release to have “a quick and speedy trial” on those 
charges. The Hospital’s return, as usual, stated the basis for 
his comimitment and the hospital siaff’s opinion that he was 
ineligible for release. But the return also noted that Rouse 
had attempted to defraud “a Radio and Electric Company in 
New York” of $295.51 worth of merchandise, some of which 
had been delivered to him at the Hospital, and sent back to 
the New York concern on January 6, the day before the peti- 
tion. Rouse eventually withdrew his petition without a hearing. 
on March 9, 1964. 

On June 16, 1964, counsel previously appointed for Rouse 
in H.C. No. 28-64 filed a new petition, H.C. No. 232-64. This 
petition alleged only that Rouse had recovered and was entitled 
to his release. The Hospital’s return traversed those allegations. 
After a hearing on June 22, 1964, Judge Hart found that Rouse 
had not recovered, and ordered his petition dismissed. The Hos- 


“Tne motion and affidavit are included in appellee’s Exhibit 1 in No. 
20,881. The notations on the Information, which is in both that Exhibit 
and appellant’s Exhibit B in No, 20,962, reveal no disposition of the moticn, 
which may merely have been withdrawn. 
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pital records indicate that Dr. Charles F. Agler, the petitioner’s 
ward psychiatrist, testified at the hearing. 

Dr. Agler soon thereafter left the Hospital, but not before 
recommending that Rouse be afforded psychotherapy, partic- 
ularly individual therapy. This recommendation bore fruit, and, 
on July 14, 1964, the day Dr. Agler’s successor, Dr. Straty H. 
Economon, began work at the John Howard Pavilion, Rouse 
began group psychotherapy with a clinical psychologist, Dr. 
John F. Borriello. This group of six patients met twice 2 week 
in sessions an hour and a half long. 2 Tr. 176. 

While Rouse was in group therapy with Dr. Borriello, Dr. 
Economon suggested changing his treatment by moving him 
“to a Jess secure ward, one with increasing privileges but also 
increasing responsibilities.” 1 Tr. 12; 2 Tr. 179. Rouse “vig- 
orously opposed” this, and once it was effected, Rouse became 
“so anxious, so upset, that it was necessary to transfer him 
back” to Ward 11.1 Tr. 12.° 

On February 16, 1965, Rouse “announced” to Dr. Borriello 
and the psychotherapy group that he was terminating group 
therapy after the next session, on the 18th. Dr. Borriello’s con- 
temporaneous note in the Hospital record states that, “When 


this premature termination was discussed with him, he stated 
that he preferred to remain the same because he did not want 
to experience the discomfort that is necessary for change to 


occur.” 7° 


It was at about this time, or a little earlier, that Rouse ob- 
tained legal assistance, as Edward E. O’Neill, Esq., of the Legal 
Aid Agency began to negotiate with the Hospital authorities 
on his behalf in January, 1965. 1 Tr. 77-79. Mr. O’Neill ap- 
parently sought to get Rouse transferred “off service,” 7.e., out 
of the maximum security building. Dr. Economon thought such 
a transfer inappropriate, as “the boy showed no cooperation.” 
1 Tr. 78. Rouse “was transferred downstairs” during these nego- 
tiations, but not “to the West Side [Service].” 1 Tr. 79. 


*The Hospital records show that Rouse was transferred from Ward 11 
to Ward 8 on January 7, 1965, and back to Ward 11 on January 29, 1965. 

This note is included in appellant’s Exhibit 1, the records kept by the 
hospital on appellant, a great part of which has been included in the record 
here in Xeroxed form. See also Dr. Borriello’s testimony at 2 Tr. 278. 
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Round One of H.C. 287-65 


Mr. O’Neill subsequently, on June 23, 1965, filed Rouse’s 
third habeas corpus petition, H.C. No. 287-65, alleging that 
Rouse’s confinement was unlawful because 

there now exists no necessity for the treatment of the 
mental condition which led to the acquittal by reason 
of insanity and in fact no such treatment has been ad- 
ministered * * * for approximately six to seven months 
past. “ee 
The hospital explicitly denied these allegations, stating that 
Rouse 
remains antisocial, aloof, and uncooperative, availing 
himself neither of the service’s facilities nor of its peo- 
ple. The petitioner shows no insight into his mental con- 
dition and little, if any, improvement obtains. 

This petition came on for hearing before Judge Holtzoff on 
September 13, 1965. Myron G. Ehrlich, Esq., asked the court 
to hear evidence on Rouse’s claim of “failure to accord this ac- 
cused any treatment at all,” which, he urged, “is a violation of 
his constitutional rights.” 1 Tr. 5. Judge Holtzoff declined: 

“My jurisdiction is limited to determining whether 
he has recovered his sanity. I don’t think I have a right 
to consider whether he is getting enough * * * or not 
enough treatment. * * *” Ibid. 

Dr. Economon, the Hospital’s only witness, testified at length 
as to Rouse’s mental condition, 1 Tr. 6-43, with some reference 
to the treatment being administered.* He referred to Rouse’s 
withdrawal from group therapy, to his refusing transfers either 
within or outside the maximum security building, and to his 
making “little use of” proffered occupational and recreational 
therapy, and briefly described environmental therapy, “the 
basic therapy that is availableto * * * Mr. Rouse.” 1 Tr. 12, 
17-18, 30-31, 36-37. 

For appellant, Dr. Albert Marland, a private psychiatrist, 
testified to having examined Rouse “altogether eight times 
since March 23rd, 1964,” 1 Tr. 44. He agreed with Dr. Econo- 


* As usual in such cases, Judge Holtzoff heard the Hospital’s witnesses 
first, see 1 Tr. 5. 
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mon’s diagnosis, but disagreed with clagsfying Antisocial Reac- 
tion as 2 mental illness, although he recommended “a condi- 
tional release, not an unconditional release.” 1 Tr. 46-47. With- 
out supervision, Rouse would repeat his “pattern of getting 
into difficulty,” 1 Tr. 71. 

Mr. O’Neill testified concerning his dealings with the Hos- 
pital on Rouse’s behalf. 1 Tr. 76-80. 

Following his testimony, Judge Holtzoff suggested obtaining 
“the advisory opinion of the Mental Health Commission in 
this case,” 1 Tr. 81, and continued the matter to November 1 
for such an opinion after both parties agreed to it. 1 Tr. 82-83. 

On November 1, Judge Holtzoff read the Commission’s re- 
port, which found Rouse “not mentally ill at this time” and 
opined “that further hospitalization * * * will stifle his future 
development,” although it noted his “arrangements to see a 
psychiatrist on discharge.” That inconsistency “g little bit 
troubled” him, 1 Tr. 87. 

Dr. Clarence E. Bunge of the Commission on Mental Health 
testified that he did not find Rouse to be suffering from any 
mental illness at all, or even to fit the diagnosis of Antisocial 
Reaction, nor did he believe that Rouse would be dangerous if 
released. 1 Tr. 87-98. 

Judge Holtzoff denied relief, noting Dr. Marland’s refusal 
to recommend unconditional release, and summarizing, 1 Tr. 
103: 

“J think that the petitioner should take advantage, 
first, of the opportunities of greater freedom in the hos- 
pital and, if he shows that he is capable of making use 
of those opportunities, it may well be that the hospital 
will admit him to conditional release; but even if it does 
not, the Court will consider a renewal of the applica- 
tion with a view to possibly granting a conditional re- 
lease. But I do think that he should first cooperate with 
the hospital and take advantage of the opportunities 
which they are willing to accord to him for greater free- 
dom within its walls.” 

After a temporary mix-up caused by another judge’s signing 
the papers prepared by appellee’s counsel for J udge Holtzoff’s 
signature, a final order was entered dismissing the petition on 
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November 19, 1965, and on November 23 Rouse’s counhsel duly 
noted the appeal which became Rouse I. 


The lull between storms 


During the pendency of the appeal, Dr. Economon again 
tried to get Rouse to accept a transfer to a less strictly confining 
ward within John Howard, but Rouse rejected the idea,* pre- 
ferring to remain on Ward 11. Aiter conferring with the ward 
staff, Dr. Economon eventually ordered Rouse moved to Ward 
8, the most privileged ward on that wing of John Howard, on 
January 3, 1966. Although Rouse displayed some anxiety, this 
time the transfer “took.” 

In April, 1966, Rouse was found to be trifling with the emo- 
tions of several young girls who were supposed to be his pen 
pals, expressing his intentions of marrying each of them, mis- 
representing himself and, for example, sending one of them a 
photograph of his handsome cousin as a picture of himself; 
Rouse described this as “something to kill time with.” 2 Tr. 
108-110." 

Later that month, Rouse’s father died, and Dr. Economon 
spent considerable time both discussing this with Rouse and 
arranging for him to attend the funeral.™ 

Eventually, although he did not think that Rouse had greatly 
improved, Dr. Economon felt that his adjustment to Ward 8 
was sufficient to merit recommending his transfer “off service,” 
out of the John Howard Pavilion to a less restricted facility. Dr. 
Economon recommended such a transfer on August 5, 1966, and 
that recommendation was approved by Dr. Cameron on October 
4, 1966.* 


Dr, Economon’s clinical note of November 2, 1955 (included in appel- 
lant’s Exhibit 1). 

# See also Dr. Economon’s clinical note of April 15, 1966 (included in ap- 
pellant’s Exhibit 1). 

* See the order of the Court of General Sessions allowing Rouse's release 
from the Hospital for that purpose (included in appellee’s Exhibit 1) ; Dr. 
Economon’s contemporaneous clinical notes (included in appellant’s Exhibit 
1) 32 Tr. 150-51, 153, 174-75. 

™The recommendation and approval are included in appellant’s Exhibit 
1. See also 2 Tr. 68-69. 


266-919—67——2 


12 


Six days later, on October 10, 1966, this Court handed down 
its decision in Rouse’s first appeal, reversing and remanding 
TC. 287-65 for a new hearing at which the District Court 
would, inter alia, entertain Rouse’s claim that he was not re- 
ceiving treatment. The Court's opinion was subsequently modi- 
fied by the insertion of a lengthy footnote on October 17, 1966, 
and again, by an order superseding that footnote, on April 4, 
1967.*° 

The effect this revival of his litigation had on Rouse is quite 
clear from the Hospital records. On October 31, 1966 he refused 
a routine physical examination. On November 30, 1966 he was 
dropped from occupational therapy for non-attendance and 
disinterest2? On December 2, 1966 he was found drunk on the 
ward, having smuggled in some liquor.® (This last incident was 
not discussed in the ward's patient goverament to avoid having 
the patients recommend he be transferred back to Ward 11; the 
ward staff ascribed it to the fact that “Mr. Rouse was in the 
court hearings, and he was quite upset,” 2 Tr. 312.)” 


The deposition dispute 


Rouse was, indeed, “in the court hearings” again. This 
Court’s mandate was filed below on October 26, 1966, and H.C. 
No. 287-65 was set down for a new hearing on November 28, 
later continued to December 12 at the request of appellant’s 
counsel. 

On November 20, 1966, appellant served a Notice of Deposi- 
tion, expressing his intent to depose Dr. Economon and three 
other members of the staff of the John Howard Pavilion: Dr. 
David J. Owens, the Clinical Director; Dr. Mauris M. Platkin, 
the Chief of Service; and Mr. David H. Banks, the chief at- 
tendant on Ward 8, appellant’s ward. On December 1, appellee 


* As only the amended footnote 18a appears in the reported opinion, 373 
F, 2a 454-55, appellee has appended the original footnote to this brief as 
Appendix B. 

79 Tr. 118. 

“9 Tr, 170-71 (Dr. Economon), 311-13 (Mr. Banks). Mr, Banks ascribes 
this incident to December 3, 1966. 

»” See also Dr. Bunge’s statement that the ward notes indicated appellant 
“was a model patient” until “around October of this year,” i.¢., October, 
1966. 2 Tr. 305. 
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filed a motion to quash the Notice of Deposition, raising four 
grounds of objection: (1) that discovery depositions are not 
available in a habeas corpus proceeding; (2) that taking the 
depositions would delay the hearing; (3) that requiring the wit- 
nesses to testify twice, by deposition and again in court, would 
be unduly oppressive, since it would further reduce the limited 
time available to them for the treatment of patients; and (4) 
that the depositions were unnecessary, in view of appellant’s 
access to both the witnesses and the Hospital records. Appel- 
lant replied with affidavits and memoranda rebutting these 
contentions. 

On December 6, the motion to quash came before Judge 
Holtzoff who expressed doubt that depositions were available 
in habeas corpus proceedings, but based his decision to grant 
the motion to quash—which he denominated a motion to 
vacate—solely on his discretion to bar “unduly burdensome” 
discovery.” Appellant objected that his access to the prior 
transcript was insufficient help, because the court had not 
delved deeply into the treatment issue there, and that the 
hospital records were of little assistance because 

the basic therapy which petitioner is receiving is en- 
vironmental therapy. * * * The nature of environmental 
therapy is that it cannot be reflected in any records.* 

On the very day that Judge Holtzoff’s order granting ap- 
pellee’s motion was filed, December 16, 1966, appellant moved 
in this Court “for clarification of remand order,” contending 
that taking depositions was so necessary to his ability to pre- 
pare his case “in conformity with this Court’s mandate” that 
the Court should clarify its mandate by ordering the District 
Court to allow such discovery. Appellee opposed this motion 
ag an impermissible interlocutory appeal. On December 29, 
this Court denied the motion to clarify, finding “that it would 
not be appropriate to grant the extraordinary relief presently 
sought.” 

The second hearing below 


H.C. No. 287-65 thus came on for hearing before Judge 
Holtzoff again on January 9, 1967. The transcript of that hear- 


» Transcript of December 6, 1966 hearing 17-18. 
™7Td. at 16. 
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ing is quite full, and is supplemented by two depositions. The 
relevant portions of the evidence are discussed in the Argument. 
Appellee thus confines himself here to a skeletonized version 
of the facts established, some of which have already been stated 
above. 

Dr. Dale C. Cameron, 2gppelice, was the first witness. His 
testimony primarily concerned the adequacy of the treatment 
afforded to appell:.:t in terms of the adequacy of staff and facili- 
ties. The principal exhibit introduced on this point, appellee’s 
Exhibit 3, a table comparing the staffing ratios of the John 
Howard Pavilion with the ratios recommended by the American 
Psychiatric Association,™* is appended to this brief as Appendix 
A. This exhibit was supplemented by proof that Saint Eliza- 
beths Hospital is accredited, as are only 32% of the state and 
local mental hospitals in the United States, and by testimony 
that, considering the APA standards unworkable and somewhat 
obsolete, the Hospital had undertaken a staffing study of its 
own and arrived at a far higher estimate of its needs than that 
reflected in the standards. This process was continuing with the 
development of plans to change the John Howard Pavilion into 
@ unit in which patients would remain under the care of the 
same “treatment team” from initial admission through release, 
rather than being shifted from one team to another on leaving 
maximum security. Dr. Cameron also stated what he termed 
“the rubrics of treatment,” the “components” of a treatment 
program and how each should be assessed to determine whether 
a patient is receiving adequate treatment. 2 Tr. 33-38, 40-43. 
He expressed an opinion that the treatment given to appellant 
“was adequate, even though not ideal.” 2 Tr. 43. He was cross- 
examined at some length, 2 Tr. 45-76. 

The second witness called was Dr. Economon, who again 
expressed the opinion that appellant was still suffering from 
2 mental illness, Antisocial Reaction, and that he would be 
dangerous to himself or to others if released into the com- 
munity. He had but briefly outlined the nature of the treat- 
ment being administered to appellant under his direction when 
the court broke off the hearing to resume a jury trial. 


2 STANDARDS FOR HOSPITALS AND CLINIcs 60-61 (1956 ed., revised 1958) 
(hereinafter STANDARDS). 
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During Dr. Economon’s testimony, the court obtained the 
agreement of counsel that the transcript of the prior hearing, 
here cited as 1 Tr., could again be considered, and subsequent 
testimony was substantially limited to the events since that 
hearing. 2 Tr. 108-110. At the close of the day’s proceedings, 
appellant’s counsel informed the court of problems created by 
the fact that he had two out-of-town expert witnesses, one 
from Denver, Colorado, who could not wait indefinitely to 
testify. Judge Holtzoff suggested, and appellant’s counsel re- 
quested, that the witness’ testimony be taken by deposition. 
2 Tr. 121. Appelleg’s counsel repeated his objection that depo- 
sitions “are not available under the habeas corpus statutes,” 
but he was overruled, although Judge Holtzoff took pains to 
remind appellant’s counsel that “testimony in open court” 
would be “more impressive.” 2 Tr. 121-22. He also granted 
appellant’s request to increase the number of his expert wit- 
nesses on treatment (set at two in a pretrial conference “to 
avoid burdening the court’s time’) in the light of this depo- 
sition procedure, by allowing “the deposition of an additional 
expert.” 2 Tr. 128. 

The hearing resumed on January 12. At the outset of the 
second day’s proceedings, Judge Holtzoff ordered a change in 
the order of proof, interrupting the examination of Dr. Eco- 
nomon by appellee’s counsel and directing appellant’s counsel 
to go forward with his evidence. Appellant then recalled Dr. 
Economon to the stand. 2 Tr. 130-33. 

Dr. Economon’s testimony on the second day was primarily 
a more detailed exposition of the environmental, or milieu, 
therapy being applied to appellant on Ward 8 of the John 
Howard Pavilion, and of appellant’s responses to that and to 
the various efforts to engage him in other modes of treatment. 
He summarized this in a lengthy statement at 2 Tr. 155-163. 

Appellant then obtained further corroborating detail by call- 
ing Odis McGee, an attendant on his ward. Mr. McGee de- 
scribed the functioning of the ward in general terms, but his 
most remarkable testimony concerned the fact that he had 
conducted a group for patients who wanted “to come to discuss 
a few problems on the ward,” which Rouse had declined to at- 
tend. 2 Tr. 189-98, especially 192, 196. 
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The second day concluded with the beginning of the testi- 
mony of Dr. Alan M. Kraft, Director of the Fort Logan Mental 
Health Center in Denver, Colorado, and an Assistant Professor 
of Psychiatry at the University of Colorado Medical School 
Dr. Kraft, drawing on nine years of directing “‘the clinical oper- 
ation of milieu therapy programs,” 2 Tr. 201, was called as an 
expert in that particular field of psychiatry. His testimony was 
not finished in open court, and had to be concluded by deposi- 
tion. He concluded that “the milieu therapy to which Rouse 
was exposed * * * only minimally comports with” generally 
accepted standards in the profession for that mode of treat- 
ment. K. Dept. 19. Asked whether appellant had “been af- 
forded adequate milieu therapy,” he replied, “I don’t know.” 
K. Dept. 19. 

Appellant also took the testimony of Dr. Israel Zwerling, Di- 
rector of the Bronx State Hospital in New York City and a 
Professor of Psychiatry at the Albert Einstein College of Medi- 
cine, by deposition on September 13. Dr. Zwerling expressed 
an opinion that the milieu therapy afforded to appellant “is 
very substantially inadequate.” Z. Dep. 13. Like the other tes- 
timony on this question, his deposition is more fully discussed 
below. 

The depositions of Drs. Kraft and Zwerling were presented 
to the court at the beginning of the third day of hearing, Jan- 
uary 16. Appellant then substantially completed his case by 
calling three more witnesses. 

Dr. David J. Owens, the Clinical Director of the John How- 
ard Pavilion, testified generally to the operation of his service. 
He also estimated that only four to six of the 350-odd patients 
in John Howard were receiving individual psychotherapy, 2 
Tr. 257, and that 25 to 50 were receiving group therapy. 2 Tr. 
259. He placed 50 of his 350 charges in the “diagnostic phase, 
rather than the treatment phase” of their hospitalization. 2 Tr. 
269-70. 

Dr. John F. Borriello, the psychologist who had been the 
leader of the psychotherapy group in which appellant had been 
enrolled two years earlier, described the operation of that group, 
as well as how appellant had been selected for it and how and 
why appellant had withdrawn from it. 
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Dr. Clarence E. Bunge, who had testified at the prior hearing, 
reiterated his prior opinion that appellant was no longer men- 
tally ill, that further hospitalization would stifle his develop- 
ment, and that he should be released. He thought appellant had 
improved since his examination in October, 1965, and was now 
more lucid in his thinking and concrete in his plans. 

Appellant rested his case with Dr. Bunge. Appellee then 
called one final witness, Mr. David H. Banks, the supervising 
nursing assistant of appellant’s ward. He described the opera- 
tion of his ward, both in general terms and with specific ref- 
erence to specific incidents in which appellant had been in- 
volved. He also stated, in response to the last question asked 
in the case, that he had spent approximately twenty hours in 
court in connection with the hearing. 2 Tr. 333. 

The court refused to allow appellee’s counsel to recall Dr. 
Economon for further questioning, and also declined his sug- 
gestion that Rouse, who had not testified at either hearing, 
should be called as a witness. 2 Tr. 334-35. 

After argument by counsel, the court made oral findings of 
fact and conclusions of law, finding that appellant had failed 


to establish his eligibility for release under 24 D.C. Code 
§ 301(e) on grounds of recovery, and that he “has been receiv- 
ing and is now receiving treatment which is adequate according 
to proper standards.” 2 Tr. 416. Thus the petition was again 
dismissed, and the appeal in No. 20,881 followed. 


H.C. 179-67: the third hearing 


On April 11, 1967, appellant’s counsel filed a new petition 
for habeas corpus, H.C. No. 179-67, which alleged that the 
circumstances of his original trial in the Municipal Court were 
such that his commitment under 24 D.C. Code § 301(d) was 
invalid. His petition alleged that “he did not voluntarily and 
knowingly introduce the insanity defense in his trial or au- 
thorize his attorney to do so,” urging that the Lynch® and 
Mullen * decisions thus made § 24-301(d) inapplicable to him. 
He also urged that automatic commitment under § 24-301(d) 
should be held unconstitutional. Copies of the original court 


™ Lynch v. Overholser, 369 U.S. 705 (1962). 
™ Cameron v. Mullen, No. 20,308, D.C. Cir., decided March 2, 1967. 
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papers and of the trial transcript, cited herein as T. Tr., were 
attached to his petition. 

The Hospital replied that petitioner had raised the defense 
of insanity through his retained counsel, thus subjecting him- 
self to automatic commitment under the statute; that the stat- 
ute was constitutional; that appellant should be held barred 
by laches from asserting any facts outside the record of his 
trial; and that his failure to pursue appropriate remedies, par- 
ticularly direct appeal, in the triai court should bar relief in 
habeas corpus. . 

A hearing was held on the new petition before Judge Me- 
Garraghy on April 24, 1967. Appellant, the sole witness, 
asserted his ignorance of his rights in 1962 and generally ex- 
panded on the trial record. Appellee’s counsel expanded his 
argument that appellant had failed to exhaust availabie rem- 
edies, urging that he should be required to proceed in the trial 
court by a motion to vacate the judgment, or for 2 new trial, 
rather than being allowed to jump into habeas corpus. Judge 
McGarraghy, unimpressed by that contention, ruled on the 
merits and dismissed the position. 

On May 2, 1967, Judge McGarraghy signed the findings, con- 
clusions, and order submitted by appellee. That document con- 
tained the following findings of fact: 

3. The circumstances in which the defense of insanity 
was asserted in petitioner’s trial are shown by the tran- 
script of that trial which petitioner has filed here as an 
exhibit. That transcript shows that the defense was 
jomed in by petitioner’s counsel, who actively sought 
an acquittal of his client on grounds of insanity. 

4. The transcript also shows that petitioner acqui- 
esced in the assertion of the insanity defense, a con- 
clusion which is bolstered by the fact that petitioner 
did not complain of the result of asserting that defense, 
mandatory commitment, under § 24-301(d), in any way 
until January 7, 1964, when he executed his first peti- 
tion for habeas corpus, nor challenge that commitment 
on the grounds presently asserted until the filing of the 
instant petition, his fourth. The Court finds that peti- 
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tioner both sought and accepted the consequences of the 
acquittal by reason of insanity. 
Judge McGarraghy also granted appellant leave to appeal from 
his denial of habeas, thus bringing Rouse’s third appeal, No. 
20,962, to this Court.” 

Appellant requested consolidation of his second and third 
appeals, which was granted by order entered May 11, 1967. 
Then, on May 17, 1967, this Court sua sponte ordered the ap- 
peals thus consolidated to be heard en banc. 


SUMMARY OF ARGUMENT 


In Rouse I, this Court went beyond all prior precedent in 
holding that mental patients can petition for habeas corpus 
on the ground of lack of psychiatric treatment. The hearing 
held below, on remand from Rouse I, allows the Court to re- 
assess its abstract pronouncement in the practical context of the 
first record of litigating an alleged denial of treatment. 

In appellee’s view, this permits the Court to undo a perni- 
cious precedent before it can do further damage. The extensive- 
ness and detail of the record, which appellant significantly 
assails as insufficient, amply demonstrate the folly of further 
self-defeating litigation of the adequacy of psychiatric treat- 
ment—self-defeating both in its anti-therapeutic effect on the 
particular patient, and in its manifestly inequitable effect of 
taking treatment personnel away from all their other patients 
to tell a court how they are treating the litigator, and why. 
The wisdom of strictly limiting such litigation has here been 
amply documented on the very first round, and gives further 
weight to appellee’s suggestions elsewhere that assertions of 
deficient treatment by civil patients should be handled admin- 
istratively, and not judicially, in the first instance. 


Some subsequent developments, not established of record, may be of 
interest to the Court. On January 19, 1967, appellant was transferred off 
service from the John Howard Pavilion to the Cruvant Division of Saint 
Elizabeths Hospital, a less secure facility. On April 25, 1967, he “eloped,” 
to use the Hospital’s somewhat fanciful phrase, but was thereafter ar- 
rested on a bench warrant issued by the Court of General Sessions and re- 
turned to the Hospital. He was again on Ward 8 of John Howard from 
April 29 to June 20, 1967, when he was re-transferred to Cruvant. 
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Appellee does not argue below that patients committed in 
criminal cases have no right to treatment, only that their rights 
are defined solely by the due process clause of the Fifth 
Amendment, which forbids confining the mentally ill in thera- 
peutic facilities which are prisons in all but name, or denying 
them treatment for manifestly arbitrary and discriminatory 
reasons. A bona fide effort to treat, and not merely to incarcer- 
ate, is all that must be shown to justify further confinement. 
Tf the “adequacy” of that effort is to be assessed, that should 
only be done in the context of the patient’s degree of recovery, 
by counterbalancing his allegedly unsatisfied need for treat- 
ment with the public interest in his further detention. If it is 
not arbitrary and discriminatory to continue the patient's 
detention, he is not entitled to his release. 

The record here clearly shows that appellant’s treatment 
met that standard. Indeed, his treatment was even shown to 
have met the higher standard of Rouse J. All objective criteria 
indicated that adequate staff were administering appropriate 
treatment, and appellant’s proof that the treatment was inade- 
quately applied was not only subjective, but also inconsistent 
and insufficient. 

There was no serious question below that appellant was en- 
titled to his release because he had recovered, and appellee 
does not discuss that matter at any length. Appellant also 
challenges the management of the hearing below on his treat- 
ment, but his complaints fail to show prejudice compelling 
reversal for a new hearing, particularly since he only seeks fur- 
ther inquiry into matters already litigated at excessive length. 

Appellant’s second appeal challenges the validity of his com- 
mitment. Appellee submits that the factual inquiry launched 
by appellant below was inappropriate to habeas corpus, and 
should have been requested in the trial court on a motion to 
vacate its judgment or a motion for a new trial. Trial judges 
should not be subjected to second-guessing by other courts 
without giving them an opportunity to correct themselves. 

On the merits, appellant’s contentions were rightly rejected 
below. His brief here shows no cause for reconsidering the 
constitutionality of 24 D.C. Code § 301(d), the statute under 
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which he was committed, whose validity has long been settled» \ 
The record of his trial shows beyond question that the defense 
of insanity was interposed by appellant’s able and experienced 
counsel, so that appellant was properly subject to the manda- 
tory commitment provision he now attacks. The District Court: 
properly rejected appellant’s contention that he disavowed his 
counsel’s actions, and correctly found that appellant was be- 
latedly disclaiming what he had previously sought. 


ARGUMENT 


I, Appellant is not entitled to release on the ground of 
abrogation of his “right to treatment” 


Appellant argues that the record shows that he has not re- 
ceived adequate treatment and should therefore be released. 
That argument is based upon several faulty premises: that a 
litigable right to treatment was created for him in 1964 by the 
Ervin Act, 21 D.C. Code $ 562; that he is entitled to his re- 
lease upon a showing that his treatment does not meet the 
latest standards for psychiatric care; and that his treatment 
has been shown to be inadequate under the epplicable stand- 
ards. None of these contentions withstands close examination. 
The “right to treatment” which appellant seeks to invoke here 
is one whose vindication by a court is nearly impossible. 
Rouse I, which found that right in the 1964 civil commitment 
statute, should be rejected both because it misreads the stat- 
ute and because it would lead both courts and hospitals through 
an endless quagmire of litigation in pursuit of a medical will- 
o’-the-wisp. The extended hearing below not only failed to 
show deficiencies in appellant’s treatment, but demonstrated 
that further litigation in this area would place undue burdens 
on both courts and hospitals. Rouse I has proven its unwork- 
ability and should be reconsidered and rejected by the Court 
en banc. 


A. Rouse I has no support in prior court decisions 


Rouse I was a completely new departure in the law. No 
other jurisdiction’s courts had discovered a right to treatment 
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enforcible by a mental patient against his doctor. Two states 
had squarely faced the matter, New York and Massachusetts. 
In New York, the Appellate Division held that the courts 
could not consider the adequacy of a patient’s treatment in 
a habeas corpus proceeding: 

It is the policy of the State to care for and protect 
mentally ill persons and, if possible, to cure them of 
disease. * * * But this policy does not confer on the 
mentally ill a right to release in the event of claimed 
inadequate treatment. 

People ex rel. Anonymous V. LaBurt, 14 App. Div. 2d 560, 218 
NYS. 2d 738, 739 (2d Dept. 1961), cert. denied, 369 US. 428 
(1962). The Supreme Judicial Court of Massachusetts had, 
reasoning from this Court’s decision in Miller v. Overholser, 
92 U.S. App. D.C. 110, 206 F. 2d 415 (1953), held that com- 
mitment to a penal institution was invalid under the state’s 
sexual psychopath statute. Commonwealth v. Page, 339 Mass. 
313, 159 N.E. 2d 82 (1959), reasons that to support a confine- 
ment for a remedial purpose, the remedial aspect of confine- 
ment must have some foundation in fact—manifestly absent in 
a prison. Thereafter, in Commonwealth v. Hogan, 341 Mass. 
372, 170 N-E. 2d 327 (1960), the court found that, although 
the treatment facility where the inmate was confined ‘left 
much to be desired,’ its remedial function had @ foundation 
in fact; this was enough to sustain continued confinement.” 
The court explicitly rejected “any attempt to state the stand- 
ards to be observed in a treatment center.” Id. at 375-76, 170 
NE. 2d 331. 

Thus no other court’s decisions support Rouse I. This Court’s 
decision in Easter v. District of Columbia, 124 US. App. D.C. 
33, 361 F. 2d 50 (1966), does not suggest that adequacy of treat- 
ment is relevant to the validity of confinement, only that crim- 
inal sanctions cannot be applied to an alcoholic for what 
Congress has deemed a non-volitional act requiring treatment 


The facts found determinative were the segregation of sexual psycho- 
paths from the criminally insane at the State hospital, the availability of the 
hospital’s medical staff, a diagnostic staff of two physicians, and two 
psychiatric social workers. 
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rather than punishment. Neither Robinson v. California, 370 
U.S. 660 (1962), nor Driver v. Hinnant, 356 F. 2d:761 (4th Cir. 
1966), goes beyond Easter in this respect. Both hold only that 
disease conditions require treatment, rather than punishment; 
neither establishes what constitutes “treatment.” Both strongly 
suggest, as does Commonwealth v. Hogan, supra, that confine- 
ment for treatment need only be minimally distinguishable 
from imprisonment to be constitutionally valid. This doctrine is 
further discussed infra, pp. 3440, in appellee’s discussion of the 
appropriate legal standard for assessing psychiatric care. Suffice 
it for now that Rouse I, in going beyond such a standard, had no 
decisional support. The Court was forced to search for a distinc- 
tion between commitment under 24 D.C. Code § 301(d) and the 
commitments reviewed in New York and Massachusetts. It 
found none. 


B. Commitment under 24 D.C. Code $301(d) entails no statutory right to 
treatment 


The prop used by the majority in Rouse I is 21 D.C. Code 
§ 562 (Supp. V. 1966),7* which upon close inspection proves to 
be a rather weak reed. The legislative history of that statute re- 
veals that it was never intended to apply to persons mandatorily 
committed to a mental hospital pursuant to 24 D.C. Code 
§ 301(d). It originated as a part of the District of Columbia 
Hospitalization of the Mentally Ill Act, P.-L. 88-597, § 9(b), 78 
Stat. 951 (1964), and with minor amendments was re-enacted 
into positive law, along with the rest of Titles 18-21 of the 
D.C. Code, in P.L. 89-183, 79 Stat. 685, 758 (1965). Not- 
withstanding Rouse I’s construction of the statutory lan- 
guage,” the provisions of the 1964 Act were clearly designed 
to apply only to persons committed either of their own volition 
or by involuntary civil commitment. 

Speaking of the bill which later became the 1964 Act, the 
‘House report defined its intended scope: 

» 973 F.2d 452-56, It should be noted that the applicability of this statute 


was neither briefed nor argued by the parties. 
* Td. at 453-54. 
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This bill applies only to mentally ill persons in the 
District of Columbia committed by voluntary act or 
through civil commitment proceedings, and does not 
apply to persons committed to a private or public hos- 
pital in the District by order of the court in a criminal 
proceeding. H.R.Rep. No. 1833, 88th Cong., 2d Sess. 3 
(1964). : 

To clarify any ambiguities as to the coverage of the bill, the 
House of Representatives amended the bill’s definition of 
“mentally ill person.” As reported out of the Senate Judiciary 
Committee and passed by the Senate, the bill defined “men- 
tally ill person” as “any person who has a mental illness.” S... 
Rep. No. 925, 88th Cong., 2d Sess. 13 (1964); 110 Cong. Rec. 
14549-14563 (1964). The House District of Columbia Commit-. 
tee added an additional phrase providing that that term would. 
“not include a person committed to a private or public hospital 
in the District of Columbia by order of the court in a criminal. 
proceeding.” H.R. Rep. No. 1833, supra at 1, and in this form 
it passed the House. 110 Cong. Rec. 20792 (1964). Senator- 
Ervin, the bill’s sponsor and principal spokesman, told the Sen-- 
ate in explaining the House amendment: 

[This amendment would] reaffirm the intent of the au- 
thors that the bill applies only to civil hospitalization 
procedures. 110 Cong. Rec. 21345 (1964). 
The Senate concurred in the House amendment.” 110 Cong. 
Ree. 21346 (1964). See also H.R. Rep. No. 1833, supra at 7. 

In addition to the legislative history which the Rouse ma- 
jority expressly rejected as controlling,” the plain language of 
the statute itself precludes application of 21 D.C. Code § 562 to- 
anyone committed to a mental hospital under 24 D.C. Code- 


* The definition now reads: 

“[MJentally il person” means a person who has 2 mental illness, but does 
not include a person committed to a private or public hospital in the District 
of Columbia by order of the court in a criminal proceeding. . . . 21 D.C. 
Code § 501 (Supp. V. 1966). 

See footnote 18a of the majority opinion in Rouse I, added by order 
dated October 17, 1966, superseded by order of April 4, 1967, Appendix B- 
hereto; Rouse I, 373 F. 2d 454-55, n. 182. 
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§301(d). The 1964 Act, in both its original” and revised * 
form, contains a section defining the application of what is now 
§ 562 to patients involuntarily committed “in a noncriminal 
proceeding” prior to the date of enactment. As now in effect, 
that section reads as follows: 

Subject to subsection (b) of this section, the provi-- 
sions of sections 21-546 to 21-551, subchapter V of this: 
chapter and sections 21-585 and 21-588 apply to a per- 
son who, on or after January 1, 1966, is a patient in a 
hospital in the District of Columbia by reason of having: 
been declared insane or of unsound mind pursuant toa 
court order entered in a noncriminal proceeding prior to- 
September 15, 1964. 21 D.C. Code § 589(a) (Supp. V, 
1966) (emphasis added). 

Subsection (b) establishes time limitations for requests for ex- 
amination under section 546, the primary remedy established 
by Congress for civilly committed patients seeking either re-- 
lease or treatment; * Section 562, the linchpin of the Rouse I 
opinion, is included in subchapter V. Section 589 thus sets: 
limitations on the assertion of rights under the Act by civil 
patients, for whom those rights are expressly intended. It is nec- 
essary to stand logic on its head to conclude that Congress. 
intended the same rights to apply to other types of patients, not 
mentioned, whose access to those rights would not be limited by: 
Section 589. This feat is only accomplished in the present foot-- 
note 18a of Rouse I, 373 F. 2d 454-455, by ignoring subsection. 
(b) and reading subsection (a) as though it set the outer limits. 
on the application of, inter alia, Section 562. Section 589(a) 
extends the patients’ rights created by the 1964 Act to those 
committed under prior hospitalization statutes, while § 589(b) 
places on such patients roughly the same time requirements for: 
asserting those rights as § 21-546 places on those committed. 


” P.L. 88-597, §.17, 78 Stat. 953 (1964). 

= PL. 89-183, 79 Stat. 758 (1965). 

" See appellee’s briefs in Dobson v. Cameron, No. 20,578, Stultz v. Cameron,. 
No. 20,576, and Brody v. Cameron, No. 20,569, now pending in this Court... 

™ Subchapter V corresponds to § 9 of the original Act. 
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under the 1964 Act.** There is no “ambiguity” to that, and, con- 
sidered together with the rest of the 1964 Act and the unam- 
biguous legislative history, Section 589 compels the conclusion 
that Section 562, like the rest of the 1964 Act, was intended to 
apply only to patients hospitalized under the Act or its prede- 
cessors. 

Rouse I reasons that since other sections of the 1964 Act 
apply only to patients hospitalized thereunder, or to “men- 
tally ill persons” as defined by § 21-501, and since § 562 con- 
tains no such limitations, § 562 “was intended to cover persons 
hospitalized under any statutory authority.” * But this flies 
in the face of the clear statements by Senator Ervin, sponsor 
of the 1964 Act, that “It has no application to hospitalization 
arising out of criminal proceedings,” and that “Subcommittee 
concentzation on the civil aspects” had delayed action “on 
S. 1109, a bill dealing with the rights of the mentally ill in 
criminal cases,” quoted in Judge Danaher’s cogent dissent in 
Rouse I, fn. 14, 373 F. 2d 466, 467. The Rouse I majority has 
in effect mousetrapped Congress by holding that, in legislating 
as to civil patients, it was perforce covering those committed 


jn criminal cases as well. This position has some semantic and 
theoretical basis, but no reasoned foundation in the legislative 


% § 21-589 was originally enacted in 1964 as $§ 21-366 : 

The provisions of [the relevant equivalents of provisions specified 
in §21-589(a)] shall be applicable to any person who, on or after 
September 15, 1964, is a patient in ‘a hospital in the District of Columbia 

of unsound mind pursuant 


under section 21-357 [the equivalent of §§ 21-546 through 549; ie., 
under § 21-546] may be made by such person, or his attorney, legal 
guardian, spouse, parent, or other nearest relative, after the expiration 
of the thirty-day period following September 15, 1964 and not more 
frequently than every six months thereafter. 
If there is any significance to such changes from the 1964 to the 1965 ver- 
sion of the Ervin Act—and the majority in Rouse I has admonished us not 
to “assume” that “amendments” to the Act were “puarposeless,” footnote 18a, 
adopted October 17, 1966, Appendix B hereto—the new version, § 589, in- 
dicates an intention on the part of Congress to clarify its desire that 
patients’ rights under the Act be asserted through $546, which is only 
available to civilly commited patients. 
* 373 F. 2d 454. 
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history. Having already stated its position, the Rouse I major- 
ity sought to cover this lack by post-judgment addition of the 
first footnote 18a, Appendix B hereto, and then by superseding 
that with a new footnote, 373 F. 2d 454-55, almost six months 
later. The reasoning of that new footnote is illustrated by its 
concluding that for §21-589(2) to “apply to those civilly com- 
mitted before September 15, 1964, but not to those criminally 
committed at the same time”—the application evidently in- 
tended—“is especially irrational in the context of a statute 
which we have construed to provide a right to treatment with- 
out distinction between those civilly committed and those crim- 
inally committed after September 15, 1964.” (Emphasis 
added.) With all due respect to this Court, that is bootstrap 
logic. Contrary dats on the very point at issue are not answered 
by saying that the point has been decided without considering 
them. 

Reading § 562 as applicable only to civil patients does not, 
as Rouse I suggests, impute to Congress “an intent to dis- 
criminate irrationally among patients in mental institutions,” 
373 F. 2d 455, n. 18a. Bazstrom v. Herold, 383 U.S. 107 (1966), 
cited as barring such an imputation, holds only that.a state 
may not set up classifications among its “civilly committed” 
mental patients which lack “all semblance of rationality,” id. 
at 115, and explicitly states that 

Classification of mentally ill persons as either insane 
or dangerously insane of course may be a reasonable dis- 
tinction for purposes of determining the type of cus- 
todial or medical care to be given. * * * Jd. at 111. 
Indeed, Baxstrom’s very complaint was that he was a-civil 
patient at best, and could not arbitrarily be housed with the 
“criminally insane.” His case surely stands for the proposition 
that there can be distinctions between civil and criminal com- 
mitments. See also Miller v. Overholser, 92 U.S. App. D.C. 110, 
206 F. 2d 415 (1953). ’ 

In short, appellant’s reliance on Rouse I’s reliance on § 562 
appears ill founded. This would seem to render immaterial 
here the question of whether § 562 requires “suitable and ade- 


266-919—67——S 
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quate treatment” regardless of “Jack of staff or facilities,” 
Rouse I, 373 F. 2d at 457. Should the statute be held to apply, 
however, appellee submits that Rouse T misconstrues the stand- 
ard it establishes. 

Section 562 is based upon Section 19 of A Draft Act Govern- 
ing Hospitalization of the Mentally IU, Public Health Service 
Pub. No. 51 (1952) (italicized language omitted in § 562): 

Every patient shall be entitled to humane care and 
treatment, and, to the extent that facilities, equipment, 
and personnel are available, to medical care and treat- 
ment in accordance with the highest standards accepted 
for medical practice. 

The relevant sentence of § 562is: 

A person hospitalized in a public hospital for a mental 
illness shall, during his hospitelization, be entitled to 
medical and psychiatric care and treatment. 

Accounting for differences of phraseology, this is really nothing 
more than a shorter version of the Draft Act, eliminating the 
two italicized phrases which so qualify each other that they 
cancel each other out. Rouse I reads the second phrase back into 
the statute without the counterbalance of the first; we submit 
that this was incorrect, and that treatment must be judged not 
merely “in the light of present knowledge,” ** but also in the 
light of the means available. 

Tt would of course be inconsistent with the statutory scheme 
embodied in 24 D.C. Code § 301 asa whole, and it might present 
constitutional problems, if a person such as appellant were con- 
fined to a penal institution or subjected to regulations gener- 
ally associated with such institutions. See Rouse I, 373 F. 2d 
460-61; Ragsdale v. Overholser, supra at 315, 281 F. 2d at 950 
(concurring opinion) ; District of Columbia v. Walters, D.C. Ct. 
Gen. Sess. No. D.C. 18150-66, decided August 16, 1966; Com- 
monwealth v. Page, 339 Mass. 313, 159 NE. 2d 82 (1959) ; cf. 
Easter v. District of Columbia, 124 US. App. D.C. 33, 361 F. 
2d 50 (1966). A sign reading “mental hospital” over the door of 
a prison building—see Benton v. Reid, 98 US. App. D.C. 27, 
231 F. 2d 780 (1956)—would not alone justify confining mental 


—_—_—e 
™373 F. 2d 456. 


29 


patients there. It is reasonable to assume that Congress con- 
templated that persons committed to a mental hospital pur- 
suant to 24 D.C. Code § 301(d) would be treated. But there is 
no reason to believe that Congress intended the courts to re- 
view in vacuo the nature or suitability of whatever treatment 
they receive. 

Apart from the extreme difficulty the courts may have in re- 
solving complex medical questions as to the appropriateness of 
@ particular course of treatment or even the need for such treat- 
ment—a difficulty implicitly acknowledged in Rouse I *? and 
profusely documented both by the record on remand and by 
Rouse’s counsel’s arguments that that record is insufficient— 
there are three other factors which militate against reaffirma- 
tion of Rouse I by the Court en banc. 

First, the type of treatment afforded to a patient is dictated 
in part by non-psychiatric considerations, especially in a tax- 
supported hospital like Saint Elizabeths. Such hospitals depend 
on appropriations from the public treasury to meet operating 
and maintenance costs. The size of the staff, the number of 
beds, the condition of equipment, the modernization of facili- 
ties and other similar matters are controlled by the legislative 
determination as to how much money will be appropriated for 
each fiscal year. With numerous requests for public funds com- 
ing from all parts of the government, Congress must exercise 
its informed judgment in parceling out the money. Although 
Rouse I states that “continuing failure to provide suitable and 
adequate treatment cannot be justified by lack of staff or 
facilities,” ** surely Congress could not have intended patients 
to be treated by a larger staff and through the use of better 
facilities than that body itself has provided through its appro- 
priations. The judiciary, of course, is without power to compel 
Congress to appropriate funds for any specified purpose, how- 
ever worthy it may be of legislative consideration. Hart v. 
United States, 118 U.S. 62 (1886); Knote v. United States, 95 
US. 149 (1877); see Reeside v. Walker, 52 US. (11 How.) 
272 (1851) (mandamus will not lie against the Secretary of 


"373 F. 2d 457. 
™ did. 
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the Treasury to pay a claim when Congress ‘has not appropri- 

ated money to pay it). These considerations led Judge Greene 

in District of Columbia v. Walters,” supra, to say (memoran- 
dum opinion at 13-14): 

Where the expenditure of funds is involved, the courts 

can and should operate only in the framework created 

by legislative and executive branches. In essence, the 

choice between various alternatives must therefore be 

for the District of Columbia, not the Court. The chronic 

alcoholic problem is but one of the many facing this 

city. Varied demands, some of them no doubt as justi- 

fied as those arising out of the chronic alcoholic situa- 

tion, are constantly being made upon the necessarily 

limited funds and energies available to the District 

government. It is that government which has the re- 

sponsibility for making a choice among the multitude 

of needs; it is not the function of this Court so to shape 

ts orders as to bring pressure to bear to cause the 

District to prefer one of its responsibilities over another. 

Second, there are economics of human resources that must 

be weighed. A hospital with funds to hire adequate personnel 

may be unable to find them, and its ability to attract personnel 

in the seller’s market of the psychiatric manpower shortage 

may fluctuate widely and perhaps irrationally. Is Saint Eliza- 

betbs to release or readmit patients every year according to 

its ability to fill staff vacancies, which is evidently a matter 

of chance? “ Will the community be better served by allocat- 

ing its available psychiatrists, psychologists, and therapists to 

the care of people who are committed to mental hospitals, 

rather than to the prevention of such commitments by work in 

"The Waltere case arose in the still turbulent wake, of this Court's 

decision in Easter v. District of Columbia, supra. In Walters the court was 
faced with the problem of what should be done with chronic alcoholics 
when there was no institution suitable for their rehabilitation to which 
‘they could be sent. - : 2 ’ 

“gt. Elizabeths * * * signed up 10 interns for its 10 positions [for 
the year 1967-1968]. Dr. Dale C. Cameron, the superintendent, expressed 
surprise, especially since “we had more interns this year than ever 
before. We don’t know what happened,” he said. 

{The Washington Post, Sunday, March 19, 1967, p. C5, Col. 8. 
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community mental health clinics? * What of the allocation of 
staff and resources within the Hospital? The courts are simply 
not equipped to arbitrate between the conflicting demands of 
a hospital limited in size and staff, but Rouse I would require 
them to do so. Such “difficult decisions . . . as torelative needs 
and priorities” are best made by the Superintendent and his 
subordinates, Mitchell v. McNamara, 122 US. App. D.C. 224, 
225, 352 F. 2d 700, 701 (1965). They are charged by Congress 
both with caring for the mentally ill and with broad discre- 
tion in deciding how the mentally ill are to be cared for, and, 
as psychiartists, they are qualified to discharge those duties. 
The balance which they strike may be thrown badly awry by 
courts ordering additional treatment for certain patients which 
cannot be given without taking it away from others, and award- 
ing treatment to the most litigious patients at the expense of 
their silent brethren. This has little relationship to the proper 
functioning of hospitals, nor should hospital administrators and 
personnel be taken from their central task of treating the 
mentally ill to answer protracted inquiries into that treatment. 
Third, the inquiry is self-defeating. This case indicates that 
anything more than a yes-no, black-white investigation of the 
treatment of one patient may well be anti-therapeutic for him, 
and obviously must take the personnel responsible for treat- 
ment away from their duties, to the detriment of the other pa- 
tients in their care. At the remand hearing, the following Hos- 
pital personnel spent about twenty hours apiece in court: “ Mr. 
Banks, the senior nursing assistant on Rouse’s ward; Dr. 
Economon, ward administrator for that and two other wards; 
and Dr. Borriello, a clinical psychologist who conducts group 
and individual therapy and administers psychological tests for 
various patients throughout the Hospital. Several others spent 
parts of a day or days there: Dr. Cameron, the superintendent; 
Dr. Owens, the clinical director of the maximum security divi- 
“Compare the attitude toward crime prevention in President's Comm. 
on Law Enf. and Adm. of Justice, THe CHALLENGE or CRIME IN A FRE 

Socrerxy (1967). 

“ See testimony of Dr. Economon, 2 Tr. 182-183; Zwwerling Dep. 28, 82. 


“This was Mr. Banks’ estimate in answer to the last question of the hear- 
ing, 2 Tr. 333. 
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sion; and Odis McGee, & ward attendant. (Dr. Mauris M. Plat- 
kin, the chief of service at John Howard, was subpoenzed but 
excused before he was called as a witness.) Rouse also had the 
heads of two other mental hospitals in court for two days wait- 
ing to testify as experts on treatment, and a member of the 
Mental Health Commission on tap for all four days of the hear- 
ing. Rouse did not benefit from the gathering of all this talent, 
and their gathering at his behest can only be described as a 
shocking waste of psychiatric manpower, already in short sup- 
ply, at the expense of dozens, if not hundreds, of other mental 
patients. Since any inquiry into present treatment must intrin- 
sically decrease the available supply of treatment man-hours, 
the inquiry should be summary, or administrative,“ if it is to 
be made at all. 

Lack of treatment, if it be judicially cognizable, should be 
litigable only in the usual context where the patient seeks his 
release on the ground he recovered to such an extent that fur- 
ther hospitalization is unnecessary. Treatment is, at most, 
another factor for the habeas court to consider in deciding 
whether the Hospital superintendent is arbitrary or capricious 
in failing to certify a patient for release under § 24-301(e), or 
for the criminal court to consider when a certification is con- 
tested. In either capacity, the court always weighs the patient’s 
right to liberty against the community’s need for protection 
from him, and against his need for protection from himself. 


C. The Constitution requires only that sufficient treatment be afforded to 
make therapeutic confinement distinguishable from imprisonment 


There can manifestly be no absolute right to be released if 
no treatment is possible. The extreme paranoid schizophrenic 
who is beyond the reach of therapy “* is not therefore eligible 
for release; his danger quotient is too high. Similarly, a patient 
suffering from a Chronic Brain Syndrome caused by senility 
may be unable to profit from more than mere custodial care, 


“cy. Rouse I, 373 F. 24 at 456, n. 22. This point is expanded in appellee’s 
briefs in Dodson v. Cameron and Brody v. Cameron, supra, in regard to the 
exercise by civilly committed patients of their rights under the 1964 Act. 

“= Eg. Borzellino v. Cameron, H.C. No. 242-67, D.D.C. (threats to the 
President; highly delusional) ; See Crim. No. 1138-64, D.D.C. 
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but our common humanity does not release her to walk the 
streets in a confused state, unable to protect herself.“ Not even 
Rouse I could convince 2 District judge to release a sexual psy- 
chopath committed to Saint Elizabeths for over ten years, who 
had all but exhausted the Hospital’s willingness to attempt fur- 
ther therapy but who, each time he had escaped, again sexually 
molested small children.“* Nor does reason allow a patient to 
obtain his release by refusing, obstructing, or evading treat- 
ment.*” 
As this Court stated only five years ago: 

Inherent in the statutory scheme, whether we like it 
or not, is the proposition that one who is “incurably in- 
sane” and “incurably dangerous”—if there are such— 
may be hospitalized indefinitely. For such cases nothing 
less was intended by Congress and nothing less will pro- 
tect the patient and society from the hazards involved. 
Overholser v. O’Bierne, 112 U.S. App. D.C. 267, 269, 
302 F. 2d 852, 854 (1962). 

But that is not to say that there is not, in some cases, a point 
where the return from continued hospitalization is so dimin- 
ished by a lack of treatment potentiality, combined with a de- 


gree of improvement which renders the patient a minimal 
danger, that the consideration of inability to treat swings the 
balance in favor of release. 

Of course there is such a point, and habeas judges have been 
considering whether it has been passed for years. Judge Holtzoff 


“See Lake v. Cameron, 124 U.S. App. D.C. 264, 364 F. 2d 657 (1966). 

“ Hemphill v. Cameron, H.C. No. 66-67, D.D.C. (continued for six months 
for new treatment efforts by order of May 25, 1967, McGarraghy, J.). See 
Crim. No. US 3304-57, Mun. Ct. D.C. (sexual psychopath commitment). 
Crim. No. 1056-60, D.D.C. (not guilty, insanity on charges of indecent acts 
with minors). 

“ See APA Statement, Appendix C hereto, at p. 77 infra. 

“This theory appears to have been raised, in a somewhat warped form, 
in Collins v. Cameron, No. 20,371, D.C. Cir., decided April 21, 1967, (Burger, 
J., with Prettyman, J.; McGowan, J., concurring in result). There, however, 
the patient argued that confinement solely for drug therapy, “adminis- 
tered as well outside the hospital as within,” was unlawful, but he was 
clearly both severely psychotic and receiving other forms of treatment, slip 
op. at 3-4. 
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evidently did so below; see his opinion at the first hearing, 373 
F. 2d 467-68 (Appendix to opinion of Judge Danaher). It may 
be well, however, for this Court to outline just how and when 
the treatment factor should enter into the release equation, 
and to give yet another en banc quietus to dissenting theories © 
of a mechanical cut-off at the maximum sentence date ° which 
have won adherence from some trial judges. 

The basic standard for release of a patient such as Rouse is 
found in 24 D.C. Code § 301(e) as construed by this Court in a 
series of cases going back to Overholser v. Leach, supra, in 1958." 
Normally, if a patient has not recovered to the extent specified 
in the statute and the cases, he cannot be released regardless 
of whether he is receiving treatment which is “adequate” as 
that term is defined by Rouse J. In the passage quoted above 
from O’Beirne, this Court acknowledged not only that there are 
some patients whose mental condition is such that they may re- 
main confined in institutions for the rest of their lives but also 
that such confinement is clearly permissible under the statute. 
The Supreme Court has unanimously * held that the com- 
parable federal statute, 18 U.S.C. §§ 4247-4248, which is ap- 
plicable everywhere except in the District of Columbia, is valid 
as a proper exercise of Congressional power under the necessary 
and proper clause of the Constitution. Greenwood v. United 
States, 350 U.S. 366 (1956) ; see Royal v. United States, 274 ¥. 


“See, e.g. Overholser v. Lynch, 109 U.S. App. D.C. 404, 288 F. 2d 388 
(1961), rev’d, 369 U.S. 705 (1962). 

* Tt ig not clear what effect the 1966 amendment to 18 U.S.C. § 3568, and 
this Court’s subsequent decision in Stapf v. United States, — U.S. App. 
D.C. —, 367 F. 2d 323 (1966), would have on such calculations, to name 
but one of the snares of such logic. 

"See United States v. Charnizon, No. 3425, D.C.C.A. (pending), where 
Judge Kronheim ordered unconditional release because of the length of time 
since commitment under § 24-301(d), on a motion to revoke a conditional 
release after the patient returned to his previous criminal behavior, with 
uncontradicted testimony that it was a manifestation of mental illness. 

3 Corresponding release standards are provided for sexual psychopaths, 
in 22 D.C. Code § 3509; for civilly committed patients, in 21 D.C. Code §§ 546 
and 548; and for mentally ill prisoners, in 24 D.C. Code § 303. 

= With one Justice not participating. 

“U.S. Const. art. I, § 8, cl. 18. 
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2d 846 (10th Cir. 1960). Remarking that the statute deals with 
mental disorder that is either temporary or “more than tempo- 
rary,” * the Court in Greenwood observed that the writ of 
habeas corpus is “always available when circumstances war- 
rant.” 350 U.S. at 375. The statute, 18 U.S.C. § 4248, contains 
& proviso expressly permitting a patient to establish “his 
| eligibility for release under the provisions of this section by a 
writ of habeas corpus.” Identical language is found in 24 D.C. 
Code § 301(g). “Eligibility for release” simply means recovery 
| to the degree required by the statute. The kind of treatment a 
| patient may be receiving has heretofore been irrelevant to the 
: habeas corpus court except in its determination of whether or 
: not that treatment has yielded a positive result—i.e., recovery 
| of the patient—for that alone is what may entitle him to 
release. That is the teaching of the statute. 
' Section 24-301 does not authorize “extending to [patients 
committed thereunder] confinement rights which the 1964 Act 
guarantees only to those civilly committed.” Cameron v. 
Mullen, No. 20,308, D.C. Cir., decided March 2, 1967, slip op. 
' at 16 (Bazelon, C.J.). Accordingly since such rights cannot be 
' plucked out of the air they must be found, if at all, in the 
Constitution. 
' The broad sweep of the due process clause of the Fifth 
Amendment, which includes concepts of equal protection of the 
i laws, Bolling v. Sharpe, 347 U.S. 497 (1954), would appear to 
| require that confinement in a mental hospital may not be such 
i that it “shocks the conscience,” Rochin v. California, 342 US. 
| 165, 172 (1952). If commitment under § 301(d) is at least in 
| part for the purpose of ‘providing treatment and cure for the 
' individual,’ ** as well as “to effectuate Congress’ basic con- 
' cern . . . of reassuring the public,” ” presumably some treat- 


In Royal v. United States, supra, the court held that the statute per- 
mitted the continued detention of one who is “permanently insane” and for 
whom there appears to be no chance of recovery. Some forms of mental 
illness, after all, are virtually untreatable. 

Hough v. United States, 106 U.S. App. D.C. 192, 195, 271 F. 2d 458, 461 
(1959). 

* Lynch v. Overholser, 369 U.8. 705, T18 (1962). 


36 


ment must be afforded. The accused, once found not guilty by 
reason of insanity, cannot just be thrown into a human storage 
bin. Complete lack of treatment may make continued commit- 
ment unconstitutional. The defense of insanity may not 
“speak the word of promise to our ear and break it to our 
hope.” 59 
Very well, but we cannot consider the matter in vacuo. The 
Committee Reports on what is now § 24-301(d) state that, 
where an accused has successfully interposed the defense of 
insanity, 
“T+ is just and reasonable * * * that the insanity, once 
established, should be presumed to continue and that 
the accussed should automatically be confined for treat- 
ment until it can be shown that he has recovered.” 


S. Rep. No. 1170, 84th Cong., 1st Sess. 13 (1955); H.-R. Rep. 
No. 892, 84th Cong., Ist Sess. 13 (1955). One who has been 
“eonfined for treatment until . . . he has recover ”” should 
make a substantial showing of recovery before a court will 
consider possible lack of treatment as requiring release despite 
a failure to meet the statutory standards. Such a patient has 


been adjudicated to have committed an offense. Rucker v. 
United States, 108 U.S. App. D.C. 378, 280 F. 2d 623 (1960). It 
is only his mental condition which prevents society from pro- 
tecting itself by imprisoning him. Instead, the law requires that 
he be confined in a different place, a hospital for the care and 
treatment of mental conditions, and society is entitled to the 
assurance that he will not be released until that condition has 
been sufficiently improved that, set at large, he will not require 
immediate recommitment. If the reasonable doubt as to his 
mental soundness which, at his behest, put him in the hos- 
pital, is not proved no longer to exist, he can only by released 
at the risk of making the criminal process, for him, a revolving 
door: that release will be followed only by new crime and new 

® Darnell v. Cameron, 121 U.S. App. D.C. 58, 62, 348 F. 2d 64, 67-68 (1965). 


™ Shakespeare, Macbeth V. viil. 21-22, See Halleck, The Defense of In- 
sanity in the District of Columbia—A Legal Lorelei, 49 Gro. L.J. 295 (1960). 
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commitment. That risk should only be taken, in the absence 
of such recovery, on clear proof that the institution is not try- 
ing to help the patient to recover. 

At the very least, the patient must show that he has sought 
the means to recover and that he has been rebuffed, that he is 
trying to prevent a recurrence of his criminal behavior and not 
merely to beat the system. He must show that he has taken 
advantage of the opportunities for therapy which have been 
offered to him, and that further opportunities have been with- 
held from him so unreasonably that the Hospital can be said 
not to be trying bona fide to treat him. His confinement must 
be so lacking in treatment as not “to permit of constitutional 
differentiation” ® from incarceration, which is forbidden by 
his acquittal on insanity grounds.” 

Section 24-301(d) creates an “exceptional class” of persons, 
requires their commitment until they have recovered from 
mental conditions which caused them to prey upon the com- 
munity, and places on them a heavy burden of proof to estab- 
lish their recovery.” It would be outlandishly inconsistent to 
make a lesser quantum of proof sufficient for the release of an 


unreformed predator on the extra-statutory ground that he is 
not receiving treatment. 


D. No appropriate judicial remedy can or should enforce a broader right to 
treatment 


While the right only to so much treatment as differentiates a 
mental hospital from a prison may seem @ narrow one, it is 
all that a court can enforce. Beyond that quantum of treat- 
ment, the separation of powers assigns to Congress’ power of 
the purse, and to the discretion of the executive branch, the 
questions of how much treatment, and what treatment, a pa- 
tient will receive. Not only the ancient and honorable doctrine 


” Rochin v. California, supra, 342 U.S. at 175. 

@ See text following note 56, supra. 

* Collins v. Cameron, supra, slip op. at 5; Overholser v. Leach, 103 U.S. 
App. D.C. 289, 291, 257 F. 2d 667, 669 (1958), cert. denied, 359 U.S. 1013 
(1959) ; Ragsdale v. Overholser, 108 U.S. App. D.C. 308, 312, 281 F. 2d 943. 
947 (1960). 
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of judicial restraint, which seems to have few friends at court 
these days, dictates no deeper inquiry into the operation of 
Saint Elizabeths; so, too, do the nature of the remedies avail- 
able against the Hospital and the effect on both courts and 
Hospital of allowing judicial inquiry under Rouse J to continue. 

Habeas corpus was the remedy invoked here, and it has also 
been denominated the usual remedy for involuntary mental 
patients in the District of Columbia.” Accordingly, we start 
with the great writ, traditionally a swift, but unsubtle, remedy 
for relief from egregiously illegal confinement. 

Barstrom V. Herold, 383 U.S. 107 (1966), on which appellant 
relies, is an example of the most ancient use of habeas, a chal- 
lenge to confinement as invalid ab initio. See also Lynchv. Over- 
holser, 369 U.S. 705 (1962) ; Cameron v. Mullen, No. 20,308, 
D.C. Cir., decided March 2, 1967; Bentonv. Reid, 98 US. App. 
27, 231 F. 2d 780 (1956). The writ has also been used to deter- 
mine whether a person is confined in a place not justified by the 
terms of his commitment. Miller v. Overholser, 92 U.S. App. 
D.C. 110, 206 F. 2d 415 (1953). But comparing Miller with 
Clatterbuck v. Overholser, 107 U.S. App. D.C. 283, 287 F. 2d 
137 (1960), teaches us that habeas corpus only lies to give 
relief from clearly illegal confinement, not to make minor ad- 
justments or improvements in the quality of confinement 
Prince v. Klune, 80 U.S. App. D.C. 31, 148 F. 2d 18 (1945), 
expands that teaching to mandamus, another prerogative writ. 
Roberts v. Pegelow, 318 F. 2d 548 (4th Cir. 1963), applies the 
doctrine to the modern equivalent of mandamus in federal 
courts, a suit for amandatory in junction. 

The prerogative writs have traditionally been the sole 
method by which executive administrative action may be judi- 
cially compelled, and the remedy has taken the shape of the 
rights it implements. Since Marbury v. Madison, 1 Cranch 137 
(1803), and even before, the courts have only intervened to 
compel executive officers to perform clear legal duties, to do 
what the law says they must do. Neither habeas nor any other 
remedy has ever been available to compel an officer of the exec- 


= stewart v. Overhotser, 87 U.S. App. D.C. 402, 186 F. 2d 339 (1950) 
(en denc). 


39 


utive branch to do what a court would like to have him do, or 
thinks he ought to do. For example, to confine a patient or a 
prisoner in a dilapidated facility with peeling paint, falling 
plaster, and no heat might be so irrational an allocation of pub- 
lic resources that a court would correct it, but a patient could 
scarcely compel the hospital either to paint his room a differ- 
ent color or to give him a different room. By the same token, a 
patient cannot ask a court to require the hospital to assign him 
a different ward psychiatrist, or to get him a particular psy- 
chiatrist. Lawyers and courts cannot tell qualified medical men 
how to do their jobs unless they can be shown to be clearly 
derelict in their duty to their patients.“ 

The proceedings below are apt proof of the unfeasibility of 
litigating the adequacy of a patient’s treatment beyond an 
inquiry into whether any treatment is being given, especially in 
the light of appellant’s claims that those proceedings were 
defective. 

The testimony below took the major part of four court days, 
to which the depositions of appellant’s experts added about 
another. The last witness said he had spent twenty hours in 
attendance in the courtroom in eccnnection with the case, Tr. 
333, and he, a nursing assistant ai the Hospital, had no occa- 
sion to spend additional out-of-court time preparing his testi- 
mony. Not only would all psychiatrist witnesses spend con- 
siderable such time preparing to testify in a “treatment” case, 
but at least one Hospital psychiatrist would stay in court 
throughout the hearing to assist counsel. Here, three psychia- 
trists (including the Superintendent), one psychologist, and 
two nursing assistants from the Hospital testified, taking away 
from the treatment of other patients the time involved in es- 
tablishing of record the nature of the treatment afforded to one 
patient. The lack of equity in such a situation is manifest; even 
more manifest is the illogicality of litigating the adequacy of 
something whose adequacy is decreased by litigation. If every 


“We do not deal here with such claims as discrimination among patients 
on constitutionally untenable or irrational grounds, ¢.g., consciously exclud- 
ing Negro patients from treatment, which would be litigable issues for rather 
different reasons. 
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lawyer appointed for a habeas petitioner in Saint Elizabeths 
litigated the issue of treatment at half the length it consumed 
here, the Hospital would devote a ridiculous amount of its pro- 
fessional resources to those 150 or so litigants, with no thera- 
peutic benefit to any of its patients. We might as well perma- 
nently assign a judge to Saint Elizabeths,“* or move the offices 
of the John Howard Pavilion psychiatrists, whose patients file 
the vast bulk of the Hospital’s habeas petitions,” to the court- 
house. If, as appellant avers, the seven psychiatrists presently 
assigned to John Howard now spend about a third of their time 
in court “ or preparing for court, what useful purpose could be 
served by still further reducing the time they have available 
for the treatment of patients, by taking still more of it for liti- 
gating the adequacy of treatment? Assuming that ten psychia- 
trists are previously needed in John Howard, and that there 
are presently seven, @ reaffirmation of Rouse I would increase 
the need to twelve. That would be judicial interference with the 
executive with a vengeance. 

Accordingly, appellee submits that a patient mandatorily 
committed to Saint Elizabeths Hospital under 24 D.C. Code 


—_ 

“Using calendar 1965 and 1966 as reference points, one may say that 
about 200 hadeas petitions emanate from Saint Elizabeths annually (about 
half from the 5% of the hospital population committed under 24 D.C. Code 
$301(d), and about one quarter from the 90% under civil commitment). 
On about 150 of those, the writ issues and a hearing is set down; and per- 
haps 125 are actually heard by the District Court. That many ten-hour hear- 
ings would take 1,250 hours, approximately the entire annual calendar of 
one District Judge. 

At present, Saint Elizabeths habeas hearings usually consume more than 
half and less than all of the Monday court day of one of the Motions judges. 
(Statistics based on (a) counsel’s check of over 400 haveas jackets, and 
(b) substantiating, if slightly different, figures prepared by the Registrar 
of Saint Elizabeths Hospital.) 

“Dr. Cameron has offered to fit out a large room at Saint Elizabeths as 
2 courtroom for habeas corpus and civil commitment hearings. 

©1430 of 220 petitions in 1965, and 91 of 172 petitions in 1966 by Saint 
Elizabeths patients whose place of detention within the Hospital could be 
readily determined came from John Howard. 76 of the 102 hearings held on 
such petitions filed in 1965, and 56 of the 82 held on those filed in 1966, were 
for John Howard patients. (Statistics derived from a check of habeas corpus 
jackets in the Special Proceedings Unit of the United States Attorney’s 
office.) 

* pr. Cameron’s estimate, 2 Tr. 52. 
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§ 301(d) ® is not entitled to habeas corpus relief on the ground 
that he is not receiving adequate psychiatric treatment unless 
he can show such an absence of treatment that the hospital is 
indistinguishable from a prison, having shown that he has re- 
covered sufficiently from his abnormal mental condition that 
his further hospitalization is not required to protect the public. 


II. Appellant’s treatment was adequate under the appropriate 
standards 


There can be little question that the treatment afforded to 
Charles Rouse at Saint Elizabeths Hospital met the constitu- 
tional standard which appellee here urges the Court to adopt 
for such cases. Even if that standard is not adopted—if this 
case is to be judged according to the criteria set up by Rouse 
J—appellee submits that Rouse’s treatment has not been shown 
to be defective. Not only are appellant’s arguments based on 
his misapprehension that the Hospital has the burden of 
proof on adequacy of treatment, but they lack objective data 
to support them. The Hospital demonstrated that its staff and 
facilities comply with all the objective criteria of adequacy 
presently available. Appellant cannot successfully challenge 
the finding below on this point, and he conceded below that the 
treatment afforded him was appropriate to his condition. His 
case rests on subjective judgments of the attitudes of the Hos- 
pital’s staff, the nature of his relationship with his ward psy- 
chiatrist, and similar matters, by two expert witnesses who 
did not agree among themselves, had insufficient data for such 
subtle determinations, and failed to give the court an objective 
basis for overturning the medical and administrative discre- 
tion of the psychiatric staff of Saint Elizabeths Hospital. 


© We do not deal here with the rights of persons civilly committed under 
21 D.C. Code $545 or its predecessors, who are provided a specific remedy 
for periodic review of their commitments in the committing court under 
§ 21-546. That court’s power to order “hospitalization * * *or* * * any 
other alternative course of treatment,” §21-545(b), may well include the 
power to modify a commitment in a Section 546 proceeding, which is ap- 
parently a continuation of the proceeding instituted by the petition for civil 
commitment. See Lake v. Cameron, 424. U.S. App. D.C. 254, 364 F. 2d 657 
(1966). Section 24-301(d) contains no similar language, although the com- 
mitting court’s power to order conditional release under § 24-301(e) would 
in some cases be appropriate. 
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A. Staffing was numerically zdequate 


Appellant contends that the John Howard Pavilion, where 
he was confined at the time of the hearing, was inadequately 
staffed. This contention is either erroneous or disingenuous. 
The record was clearly to the contrary. 

Appellee established the numbers of patients and of various 
types of personnel in John Howard, and the ratios between 
them, through his Exhibit 3 and by his own testimony, 2 Tr. 
7-100. 

Exhibit 3, which compares those staff-patient ratios with the 
ratios recommended by the 1958 APA Sranparps, Exhibit 
2, is set forth in full in Appendix A, hereto. This, it will be 
noted, reproduces the relevant part of page 61 of the Sranp- 
Arps, omitting ratios for “Geriatic,” “Medical & Surgical,” and 
“Tyberculosis” services. Dr. Cameron indicated his dissatis- 
faction with the STanparps 2s obsolete and badly drafted, 2 Tr. 
12, 48, but noted that no others were available. 2 Tr. 12. Appel- 
lant underlines Dr. Cameron’s dissatisfaction, but ignores his 
own witness’ statement that the Sranparps “are the less obso- 
lete because of the development of * * * Milieu Therapy than 
they would be if central reliance still had to be placed on indi- 
vidual and group psychotherapy,” Zwerling Dep. 48. This was 
highly significant, as Milieu Therapy was the basic mode of 
treatment operative upon appellant. Dr. Cameron stated his 
opinion that the staff and facilities of the John Howard Pavilion 
were “not ideal,” but that 

The facilities are reasonably good. The staff is adequate 
to be able to provide most of our patients a reasonable 
amount of treatment. 2 Tr. 18. 


® Appellant argues that “the ‘continued treatment’ category is a polite 
emphemism for * * * back-ward custodial care,” Brief, p. 66. This is 
rebutted by the inclusion of a “geriatric” category, which requires fewer 
therapeutic personnel than “continued treatment.” It should also be noted 
that appellant’s statement in that footnote, that “virtually none” of the 
patients in John Howard Pavilion are “chronic cases requiring only cus- 
todial attention,” has no support in the record, But appellant’s error may 
lie in his belief that the SranpaRps “presuppose two categories,” rather 
than five, of patients. Although the record does not explicitly so state, John 
Howard, as a maximum security facility, would of course have few “geri- 
atric” patients. See the definition of “continued treatment” quoted in note 
T7, infra. 
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Dr. Zwerling admitted he could not evaluate whether ap- 
pellant’s ward was “adequately staffed,” but said he “would be 
inclined to guess” that it was, on the basis of Dr. Cameron’s 
testimony that the relevant “staffing pattern * * * comes 
close to the recommendations” of the APA, and that “with re- 
gard to nursing staff personnel, the ratios” were “imuch more 
favorable.” Z. Dep. 61-62. This, too, is ignored by appellant, 
who attacks his own witness’ conclusion that Dr. Cameron’s 
testimony showed substantial compliance with the APA Sranp- 
Arps, and the Sranparrs themselves, but offers no alternative 
standards,” 

Appellant’s attack is misplaced and misinformed. He places 
great emphasis on a discrepancy between John Howard and the 
APA ratio for “Physicians” to Patients, but that discrepancy 
is more imagined than real. It is based upon some interesting 
“calculations to take into account * * * two factors,” (1) 
that the number of psychiatrists in John Howard is 7, not 8.7, 
although the APA refers to “physicians” in such a way that it 
is obviously does not just mean “psychiatrists,” and (2) that 
those psychiatrists “have unusually heavy obligations to ap- 


pear in court,” although the Sranparps, p. 60, “refer to the 
number of personnel actually employed, without further ref- 
erence [beyond leave allowances] to time not on duty” (em- 
phasis in original). See Appellant’s Brief, p. 67. Thus the Hos- 
pital’s calculation of one doctor per 41 patients’* in John 


™ Although Dr. Zwerling stated that “there are generally accepted stand- 
ards in the psychiatric community as to [the ratio of] the nursing staff as 
made up both of nurses and of nursing aides and ward attendants [to 
patients] in an environmental * * * therapy program,” Z. Dep. 60-G1, those 
were not developed by appellant. 

™ Both words are used in the Stanparps. E.g., “The superintendent * * * 
should be a well-qualified physician and an experienced psychiatrist * * *,” 
p. 9. 

™To be precise, 1:40.6 or 2.47 doctors per 100 patients. This may be com- 
pared with the national average in 1964 of 0.97 (median : 0.84) per 100 
patients, and the fact that only three relatively small states had better 
ratios at that time (Kansas, 3.75; Iowa, 3.70; Alaska, 2.77), Kanno & Glass- 
cote, Frrreen Inpices: an aid in reviewing state and local mental health 
and hospital programs 11 (1966 ed.) (hereinafter cited as FIFTEEN INpIcES). 
“It is important to note that many physicians working in mental hospitals 
(and included in these ratios) are not psychiatrists,” id. at 10. [Counsel's 
inquiry of Dr. Glasscote’s office revealed that residents are included, but 
interns are not.] 


266-919—67——_4 
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Howard is calculated on the same basis as the STANDARDS while 
appellant's estimate of 1 to 75 is based on inapposite calcula- 
tions.* Appellant also compares that ratio for John Howard 
to the APA ratio for “Admission and Intensive Treatment,’ 

which clearly does not apply to all 354 patients in John How- 
ard,” or to all twelve of its wards. Had appellant consulted pp- 
13-14 of STANDARDS, he would be familiar with the APA’s def- 
initions of “Admission and Intensive Treatment” * and “Con- 
tinued Treatment” * services in public mental hospitals. As 


—— 

“ne mathematics of appellant’s estimate are not stated in his prief, 
but evidently consist of the following : 7 psychiatrists to 354 patients=1 :50; 
if they spend one third of their time elsewhere, 2/3 :50=1 15. 

™Yhis figure in appellee’s Exhibit 3, Appendix A, retlects the puilding 
census of both resident and non-resident patients 2s of midnight December 
8, 1966. It is not clear from STANDARDS whether this figure is more or less 
appropriate than the census of 341 resident in-patients on the same date. 
Although the figure of 354 is evidently not relevant to the tables in FIFTEEN 
Invices, which refer to resident patients, it has been used throughout this 
brief in comparisons with those tables. 

[The Hospital's month-end census figures for John Howard varied from @ 
low of 318 to a high of 356 resident patients jn 1966, with an average of 338 
and 2 median of 336.) 

™ Inter alia, 

The plan of operation for such 2 Service provides for the early 
evaluation of prognostic factors in individual patients, with prompt 
transfer of those who will need extended care. The goal of this service 
js the early recovery and/or rehabilitation of patients within a period 
of approximately six months. 

GraNDARDS 14; see also id, at 28: 
The Admission and Intensive Treatment Service in a private 
the goals of the institution and the 
types of ent. The overall purpose 
of this Service is th individual 
patient in order to determine the 
needed for bringing about early 
Proper facilities for all modern therapies should be 
Does Dr. Cameron’s “arbitrary” assignment of all patients in the Hospital 
for less than a year to this category overstate its size, in view of the six- 
month figure here? 

This service cares for patients who, on admission, require extended 
treatment or who have failed to respond to treatment in the Admission 
and Intensive Treatment Service * ° *, Wards for disturbed, suicidal 
and convalescent patients should be provided so as to permit classifica- 
tion of patients according to their pebavior. 

Sranparps 14; see also id. at 28: 

Where provided {in a private psychiatric hospital], this Service 

cares for patients who are expected to need unusually prolonged treat- 
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the testimony of Dr. Cameron and Dr. Owens revealed, John 
Howard is an amalgam of both, and comparing it to the APA 
ratios, stated for both, thus requires either a lumping of the 
ratios to fit John Howard or a division of the patients and staff 
to fit the ratios. Only a small proportion of John Howard’s pa- 
tients can definitely be classified as “admission or intensive 
treatment,” those approximately fifty “in the * * * diag- 
nostic phase, rather than the treatment phase of their admis- 
sion.” ® The other 300 all but defy classification save on the 
arbitrary length-of-stay distinction used in Exhibit 3, with the 
possible exception of the 80 to 90 patients” on wards 10, 11, 
and 12, the top-floor, so-called “disturbed” wards. Even they 
are not so easily categorized. Accordingly, Dr. Cameron divided 
the John Howard population by putting those hospitalized for 
over a year in “continued treatment.” He himself admitted it 


ment. Facilities for disturbed, suicidal and convalescent patients should 
be provided so as to permit classification of patients according to their 
behavior. Modification of the personnel ratios given may be made in 
accordance with specific needs. 
The phrase “where provided” reflects the fact that some private hospitals 
exclude chronic and “assaultive or agitated” patients; that the average 
length of stay in private hospitals is 60 days, “suggesting that their predomi- 
nant mission is brief treatment ;” that state and local laws in some jurisdic- 
tions limit the length of patients’ stays in such hospitals; and that some 
hospitals limit patients’ stay by internal policy. Kanno & Glasscote, PrrvaTe 
Psycurarric Hosrrrats: A Nationa Survey 11, 15, vi. 13 (1966). This 
accounts in part for the transfer of over 3,000 patients from particular pri- 
vate psychiatric hospitals to other facilities, over 1,600 of them to state 
mental hospitals, in 1964. Id. at 21-22. 

Psychiatric services in general hospitals are also usually intended to pro- 
vide “skilled diagnostic and consultation services and expert intensive short- 
term therapy.” Sranparps 34. They report an even shorter average length of 
stay, and more frequently limit the length of stay, than private psychiatric 
hospitals. Glasscote & Kanno, GenrRaL Hospital Psycu1aTgic Units: A 
Nationay Survey (1965). 

™*Testimony of Dr. Owens, 2 Tr. 269-70. Dr. Owens evidently refers to 
those committed for determination of their mental condition in criminal 
cases, under 24 D.C. Code § 301(a). 

* This is an estimate. John Howard has 12 wards, and 354 patients come 
to an average of 29.5 patients a ward. Dr. Economon testified that Ward 8, 
on the floor below, had “about 22, no more than 23 patients,” with “a ca- 
pacity of 29 beds,” 2 Tr. 175, out of the service's capacity of 396 beds. It is 
not clear from the record whether the additional patients (1223=276) 
are assigned to more secure wards, such as 10, 11, and 12, or to the less 
secure wards on lower floors. Dr. Economon indicated that he supervised 
“somewhere near §0” patients, 2 Tr. 154, on three wards, including Ward 11. 
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was “an artificial distinction,” created “to present data com- 
parable to the APA standards.” 2 Tr. 12.°° Appellant, having 
formulated no better distinction, insists that the Hospital must 
comply with the highest APA standard, that for “intensive” 
treatment facilities. He cannot otherwise avoid the clear con- 
clusion that the doctor-patient ratio of John Howard Pavilion, 
like almost all other relevant staffing ratios, equals or exceeds 
the Sranparps published by the American Psychiatric Associa- 
tion. 

That is not all. Appellant concentrates on the ratio of psy- 
chiatrists to patients, although his own witness, Dr. Zwerling, 
evidently thought that it was the adequacy of nursing at- 
tendant staff, not of psychiatric staff, that was significant.” 
And in that particular, as he noted, John Howard vastly ex- 
ceeded the APA standard of 1:4 for intensive treatment, with 
a ratio of 1:2 for the entire service.* The only categories in 
which John Howard was seriously deficient“ were (1) Reg- 
istered Nurses for intensive treatment patients (1:30 rather 
than 1:5), and (2) laboratory technicians (1:28,000 proce- 
dures per year, hospital-wide, rather than 1:7500). No rela- 
tionship between lab technicians and therapy was shown be- 
low, and as to the nurses, the substantial margin in attendants, 
or nursing assistants, more than counteracted this deficiency, 
which was only part of an overall sufficiency of patient-care 
personnel.* 


“ See also 2 Tr. 48: 

* » * in order to find some rational way of dividing patients so that 
the staff-patient ratios could be compared with the APA standards 
which are written in that form, it was necessary for us to make some 
sort of arbitrary division. We chose one year. This is part of my prob- 
lem with the standards. I don’t like the way they are written. 

"7%. Dep. 61. Dr. Zwerling also admitted he knew of no “recommenda- 
tion widely held as standard” “as to the ratio of psychiatrists to patients 
in an environmental therapy program,” Z. Dep. 62. Pp. 63-68 of appellant’s. 
Brief read somewhat hollowly in such perspective. 

Precisely, 1: 2.17, or 46 per 100 patients. 

™ Although STANDaAkDS gives a ratio for hydrotherapists, this mode of treat- 
ment has evidently been completely superseded since 1958. The Kanno- 
Glasscote NATIONAL SugvErs do not even mention it. 

“kurreen INDICES 12-13 shows that John Howard’s ratios of “profes- 
sional patient-care personnel” are well above the national average for 1964 
of 5.0 per 100 patients (median: 4.8) for public mental hospitals. (The 
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Although Judge Holtzoff declined to view Firreen Inpicss, 
supra, on the ground it was not in evidence as an exhibit, 2 Tr. 
355, appellee submits to this Court that it establishes beyond 
peradventure that the degree of compliance with the APA 
Sranparps shown by Exhibit 3 is most unusual. John Howard’s 
1:41 doctor-patient ratio stands extraordinarily high in the na- 
tional range from 1:27 to 1:345 for public mental hospitals. 
The national average of 1:103 (0.97 per 100) and median of 
1:119 (0.84) are not far above the APA recommendation for 
“Continued Treatment” and “Geriatric” Services, 1:150—or 
0.67 doctors per 100 patients, a figure which 13 states cannot 
match.* Four states do not have as many patient-care person- 
nel as John Howard has physicians, 2.47 per 100 patients.** 

Thus appellant, unable to marshall any general accepted 
standards which can impeach Saint Elizabeths’ staffing prac- 
tices, must attack the Hospital for not having achieved goals it 
has set for itselfi—for not having a staff vastly in excess of the 
APA Sranparps for the most intensive care. Dr. Cameron’s 
goal of 6 or 7 psychologists, for example, would mean a 1:59 or 
1: 50 psychologist-patient ratio, against 1: 100 recommended 
by the APA for “Admission and Intensive Treatment” Serv- 
ices. All the desiderata outlined by Dr. Cameron would produce 
the following total of patient-care personnel: 


Physicians 
Psychologists 


9 (or 10) 
6 


67 


term includes “physicians, psychologists and psychometrists, psychiatric 
and other social workers, registered nurses, and occupational and other 
therapists”). The total of 33 such persons in John Howard (see Appendix 
A) work out to 9.3 per 100, a figure exceeded in only four states: Alaska, 
26.8 ; Iowa, 14.8; Kansas, 14.5; and Utah, 9.5. 

® When Sranparps was last revised, in 1958, the national average was 0.68, 
the median 0.60. The figures for 1956 were 0.60 and 0.50—or 1 physician per 
200 patients. Only three states and D.C, then had more than 1 physician per 
100 public mental patients. Frrreen Inpices 11. 

“ ¥urreen Inpices 13. (And one state has only 2.5.) 
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was “an artificial distinction,” created “to present data com- 
parable to the APA standards.” 2 Tr. 12. Appellant, having 
formulated no better distinction, insists that the Hospital must 
comply with the highest APA standard, that for “intensive” 
treatment facilities. He cannot otherwise avoid the clear con- 
clusion that the doctor-patient ratio of John Howard Pavilion, 
like almost all other relevant staffing ratios, equals or exceeds 
the Sranparps published by the American Psychiatric Associa- 
tion. 

That is not all. Appellant concentrates on the ratio of psy- 
chiatrists to patients, although his own witness, Dr. Zwerling, 
evidently thought that it was the adequacy of nursing at- 
tendant staff, not of psychiatric staff, that was significant.” 
And in that particular, as he noted, John Howard vastly ex- 
ceeded the APA standard of 1:4 for intensive treatment, with 
a ratio of 1:2 for the entire service.” The only categories in 
which John Howard was seriously deficient = were (1) Reg- 
istered Nurses for intensive treatment patients (1:30 rather 
than 1:5), and (2) laboratory technicians (1:28,000 proce- 
dures per year, hospital-wide, rather than 1:7500). No rela- 
tionship between lab technicians and therapy was shown be- 
low, and as to the nurses, the substantial margin in attendants, 
or nursing assistants, more than counteracted this deficiency, 
which was only part of an overall sufficiency of patient-care 
personnel. 


” See also 2 Tr. 48: 

* * * in order to find some rational way of dividing patients so that 
the staff-patient ratios could be compared with the APA standards 
which are written in that form, it was necessary for us to make some 
sort of arbitrary division. We chose one year. This is part of my prob- 
lem with the standards. I don’t like the way they are written, 

"2%. Dep. 61. Dr. Zwerling also admitted he knew of no “recommenda- 
tion widely held as standard” “as to the ratio of psychiatrists to patients 
in an environmental therapy program,” Z. Dep. 62. Pp. 68-68 of appellant's 
Brief read somewhat hollowly in such perspective. 

® precisely, 1: 2.17, or 46 per 100 patients. 

® Although STANDARDS gives a ratio for hydrotherapists, this mode of treat- 
ment has evidently been completely superseded since 1958. The Kanno- 
Glasscote NATIONAL SURVEYS do not even mention it. 

“yyrreEN InpIces 12-13 shows that John Howard’s ratios of “profes- 
sional patient-care personnel” are well above the national average for 1964 
of 5.0 per 100 patients (median: 4.8) for public mental hospitals, (The: 
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Although Judge Holtzoff declined to view Frrrren Inpiczs, 
supra, on the ground it was not in evidence as an exhibit, 2 Tr. 
355, appellee submits to this Court that it establishes beyond 
peradventure that the degree of compliance with the APA 
Sranparps shown by Exhibit 3 is most unusual. John Howard’s 
1:41 doctor-patient ratio stands extraordinarily high in the na- 
tional range from 1:27 to 1:345 for public mental hospitals. 
The national average of 1:103 (0.97 per 100) and median of 
1:119 (0.84) are not far above the APA recommendation for 
“Continued Treatment” and “Geriatric” Services, 1:150—or 
0.67 doctors per 100 patients, a figure which 13 states cannot 
match.® Four states do not have as many patient-care person- 
nel as John Howard has physicians, 2.47 per 100 patients.** 

Thus appellant, unable to marshall any general accepted 
standards which can impeach Saint Elizabeths’ staffing prac- 
tices, must attack the Hospital for not having achieved goals it 
has set for itself—for not having a staff vastly in excess of the 
APA Sranparps for the most intensive care. Dr. Cameron’s 
goal of 6 or 7 psychologists, for example, would mean a 1:59 or 
1: 50 psychologist-patient ratio, against 1: 100 recommended 
by the APA for “Admission and Intensive Treatment” Serv- 
ices. All the desiderata outlined by Dr. Cameron would produce 
the following total of patient-care personnel: 

Physicians 
Psychologists ~~~. 
Registered Nurses 


Occupational Therapists — 15 
9 (or 10: 


) 
6 


term includes “physicians, psychologists and psychometrists, psychiatric 
and other social workers, registered nurses, and occupational and other 
therapists”). The total of 33 such persons in John Howard (see Appendix 
A) work out to 9.3 per 100, a figure exceeded in only four states: Alaska, 
26.8; Iowa, 14.8; Kansas, 14.5; and Utah, 9.5. 

® When STANDARDS was last revised, in 1958, the national average was 0.68, 
the median 0.60. The figures for 1956 were 0.60 and 0.50—or 1 physician per 
200 patients. Only three states and D.C. then had more than 1 physician per 
100 public mental patients. Frrtren Inpices 11. 

© Yorreen InpIces 13. (And one state has only 2.5.) 
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For 354 patients, this is 18.9 professional patient-care person- 
nel per 100 patients—a figure exceeded by only one state, 
Alaska (26.8) in 1964, and over half again the highest such 
ratio in the nation at the time the goals were projected.” 

If the patient-staff ratios at John Howard Pavilion are in- 
adequate “in the light of present knowledge,” * and if adequate 
treatment cannot be given without such staffing, as appellant 
implies, Brief 67-68, one wonders how many public mental hos- 
pitals can possibly give “adequa' ”” treatment. By no stand- 
ards except its own and those of appellant’s imagination has 
Saint Elizabeths Hospital been backward in providing people 
to treat appellant. There is no substantial question that his 
treatment has been adequate by the only completely objective 
criterion, numerical adequacy of staff. 


B. Other objective data corroborated the staffing ratios 


Appelle does not contend that adequacy of treatment can be 
decided solely on the numerical adequacy vel non of the relevant 
staff. Appellee himself testified that adequate staff can give 
inadequate treatment to a particular patient, and vice versa. 


2 Tr. 52, 107. But numerical adequacy of staff and of physical 
facilities °° is probative, as are such matters as accreditation 
which can be objectively proven one way or the other.” Al- 


“P-Teen Inpvices 13. In 1962 Kansas had 12.0 professional patient-care 
personnel per 100 patients. 

™ Rouse I, 373 F. 2d 456. 

Dr. Cameron testified that John Howard Pavilion meets the Physical 
Standards set forth in Stanparps, Appendix A, p. 59. 2 Tr. 10. It was not 
disputed that the physical facilities are adequate. See Zwerling Dep. 39. 

Dr, Cameron testified that Saint Elizabeths is accredited by the Joint 
Commission on Accreditation of Hospitals, composed of the American College 
of Physicians, the American College of Surgeons, the American Hopsital 
Association and the American Medical Association, 2 Tr. 24, 27, 29. He also 
gave the following figures on numbers and percentages of mental hospitals, 
accredited and non-accredited, as of 1965, 2 Tr. 25-26 : 

Ace. Non. Acc. Total 
Public hospitals (exclusive of fed- 

eral institutions) 103 (32%) 223 (68%) 326 

Private hospitals. 76 (48%) 85 (52%) 161 


179 (37%) 308 (63%) 487 


The 32% figure for public mental hospitals is corroborated in Kanno & 
Glasscote, PRIVATE PsycutarTRic ITOSPIT.1s, sur, at 5. Of the private hos- 
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though deemed it “important” as indicating the Hospital’s high 
position relative to other public mental hospitals. 2 Tr. 411. 

Compliance with such standards as those of the APA and the 
Joint Commission on Accreditation,” if not conclusive, can be 
objectively shown. Beyond the numbers game and the some- 
what broad contours of accreditation,”? however, one enters 
increasingly murky areas of medical opinion: is the patient re- 
ceiving appropriate treatment for his individual mental con- 
dition? and is that treatment, if appropriate, being properly 
carried out? The answer to the second question would appear 
to depend on adequacies of staff, and to that extent both to be 
objective and to refer back to compliance vel non with numerical 
staffing standards. As appeared below, that appearance is 
delusive, since the hard shell of fact, once penetrated, contains a 
soft mass of almost purely subjective matter. The more objec- 
tive question here was whether the Hospital had used appro- 
priate means for treating appellant, a point on which the Hos- 
pital prevailed almost by default. 


pitals involved in that study, 79 said they were accredited, 59 were eligible 
but unaceredited, 7 were too small for accreditation and 4 wouldn’t say. 57% 
of the 13S eligible, responding hospitals, and 53% of the 149 hospitals which 
had returned questionnaires in the study, were accredited. Ibid. 

Dr. Cameron also said that “at least ten or fifteen” of the hospital’s 
training programs are accredited. 2 Tr. 29. He was ambiguous on the sig- 
nificance of that vague figure: “Because of our rather large size we perhaps 
have as many, if not more, accredited training programs than most public 
hospitals. But * * * [most] university hospitals and things of this kind* * * 
certainly have accredited training programs in all * * * or nearly all of the 
areas, that we do; and certainly some * * * have * * * more.” 2 Tr. 30. 

" Appellee introduced both the Commission’s Standard for Hospital 
Accrediation, Exhibit 5, and the Hospital’s Survey Report compiled for its 
most recent accreditation inspection in 1965, Exhibit 6. Neither is specifically 
geared to the mental hospital. 

® If 32% of public mental hospitals are accredited, and we can assume a 
fairly even distribution of such institutions throughout the country, FIrTeEN 
Inpices might give us some indication of what this means, since the 16th 
ranked of the 50 states in the tables in Frrrren INDICES would presumably 
have the staffing ratios of the thirty-second percentile of mental hospitals. 
Those ratios are 1.14 physicians, 5.9 professional patient-care personnel, and 
47.2 “full-time employees” per 100 patients. Pp. 12-15. The 16th ranked state 
spends $6.91 per resident patient per day. P. 17. (The relevant figures for 
the District of Columbia are 1.64 physicians [Sth], 7.5 care personnel [10th], 
63.1 employees [7th], and $12.04 [3rd]. Ibid.) 
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C. Appellant received appropriate treatment for his condition 


Whether the treatment afforded a patient is appropriate to 
his needs is not always easy for a layman to determine; psychi- 
atrists will often differ among themselves on this point, leaving 
the court to decide between conflicting experts.” A panel of this 
Court has applied to this problem a standard from the field of 
administrative law, which appellee submits is peculiarly ap- 
propriate here and should be adopted by the full Court: 
We do not suggest that the court should or can decide 
what particular treatment this patient requires. The 
Court’s function here resembles ours when we review 
agency action. We do not decide whether the agency has 
made the best decision, but only make sure that it has 
made a permissible and reasonable decision in view of 
the relevant information and within a broad range of 
discretion. 
Tribby v. Cameron, No. 20,454, decided April 14, 1967, slip op. 
at 3 (Edgerton, J., joined by Robinson, J., with Tamm, J., con- 
curring in result).“ Here, as in administrative agency cases, 
an expertise beyond that of a court—the experience, skill, and 
learning of the attending psychiatrists in their specialty—must 
be assessed. Moreover, their decisions on whether to give @ par- 
ticular form of treatment to one patient or another, when only 
one can be accommodated, involves the allocation of resources 
within the executive branch, a matter which courts have tradi- 
tionally left to administrative discretion, and particularly to 
medical discretion. See Prince v. Klune, 80 U.S. App. D.C. 31, 
32, 148 F. 2d 18, 19 (1945), where this Court held mandamus 
unavailable to compel a physician at the Lorton Reformatory 
to perform an admittedly needed operation on the prisoner— 
appellant, noting, as to the doctor’s “discretion,” 

It remains for him to decide * * * the effect upon ap- 

pellant’s fellow-inmates of diverting from them and de- 


" Fg. in Hemphill v. Cameron, supra, there was substantial disagreement 
both between the patient’s experts, and between their opinion and that of 
the Hospital, as to what would best suit the patient. 

% ag the excerpt suggests, the panel in Tribdy remanded for a hearing on 
adequacy or treatment under Rouse I. The patient was, however, released, 
and his petition dismissed as moot, defore such a hearing could be held. 
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voting to him the medical and nursing time and atten- 
tion which the operation and necessary after-care would 
require. Courts are not equipped and cannot be called 
upon to try such questions. 

In this case, the only dispute over whether particular treat- 
ment was appropriate for appellant was a peripheral one. At 
both hearings in H.C. 287-65, Dr. Economon testified that the 
basic mode of treatment for appellant was milieu, or environ- 
mental, therapy, and that other forms of treatment were used 
as adjuncts to the therapeutic milieu.” 


Milieu therapy does not, as Rouse I evidently concluded, consist merely 
of “confinement in a hospital,” $73 F. 2d 456. It is “a scientific manipulation 
of the environment aimed at producing changes in the personality of the 
patient,” Cumming & Cumming, Eco AND Mixieu: THEORY AND PRACTICE OF 
ENVIRONMENTAL THERAPY 5 (1962) (hereinafter cited as Eco anp MILIEU). 
It implements the discovery that “the environment can itself be the primary 
treatment as well as supporting or complementing other treatment.” Id. at 3. 
In contrast with the traditional forms of psychotherapy, which require 
highly trained personnel, milieu therapy is a system in which, under the 
guidance of such personnel, “relatively unskilled people can be trained to 
create a therapeutic milieu for patients with serious illnesses,” id. at 1. 

“The therapeutic milieu defines the patient as actor, initiator, coop- 
erator, and manager of his own affairs and everyone else as assistants in 
this process. This is the most important single difference from the tra- 
ditional treatment where the patient is the passive recipient of help 
** #” Td. at 138, 

Dr. Kraft succinctly described it as “very much like a school for living, 
where the patient is the student and the staff is the faculty and his whole 
life is the subject matter.’ K. Dep. 4; see also 3-8. Dr. Economon’s descrip- 
tion, 2 Tr. 155-162, was accepted by Dr. Zwerling, who also gave a short de- 
scription, Z. Dep. 8-10. 

At least in name, milieu therapy “is presently the basic method of treat- 
ment in most public mental hospitals,” although “the extent to which milieu 
therapy actually exists, varies very widely.” Zwerling Dep. 44; see also 
Eao anp Mixrev 271. There is some disagreement as to whether it is best 
supplemented by individual psychotherapy or by group therapy, which is 
perhaps traceable to “systematic differences in orientation” between milieu 
therapy practitioners with “a psychoanalytic approach” and those who “put 
a more primary emphasis on affecting [ ?effecting?] behavioral change in the 
expectation that this, in turn, will lead to intrapsychic change.” Zwerling 
Dep. 68-71. The basic theories of environmental therapy have had several 
different practical applications, and further variations “are certainly pos- 
sible.” Jd, at 79-80. Compare Eco anp Mixiev; Jones, Tux THERAPEUTIC 
Comueuniry (1953) ; Edelson, Eco PsrcHoLocy, Grour DyNaMics AND THE 
THERAPEUTIC COMMUNITY (1964). 
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Appellant did not challenge the appropriateness of milieu 
therapy to his condition. Both his counsel and his experts con- 
ceded that point. See 2 Tr. 339. The central thrust of appel- 
lant’s argument was that the milieu therapy applied to him was 
inadequate, see pp. 56-60, infra; but a side issue was what 
other modes of therapy would have been appropriate for ap- 
pellant. 

Particular emphasis fell on Rouse’s discontinuation of group 
psychotherapy in February 1965, on whether group or individ- 
ual therapy should have been again made available to him, and 
on which of them was more appropriate. 

The Hospital records show that Dr. Agler, who preceded Dr. 
Economon as Rouse’s ward administrator, recommended indi- 
vidual psychotherapy for Rouse in 1964, and that Dr. Econo- 
mon supported this recommendation. On July 14, 1964, Rouse 
began group therapy with Dr. Borriello in a group of six pa- 
tients,°* which met twice weekly for 144 hours,” until, on Feb- 
ruary 18, 1965, Rouse dropped out of group therapy.” 2 Tr. 272, 
975. This was discussed within the group before he left, and Dr. 
Borriello told him both that the discontinuation was “very self- 
destructive” and “that he knew how to get in touch with me if 


“2 Tr. 278. 

This is a proper number of patients for the type of group therapy admin- 
istered by Dr. Borriello, note 98, infra. See Zwerling Dep. 69; Foulkes & 
Anthony, Group PsycHoTHeRaPy: THE PSYCHOANALYTIC Arrroacnit 19, 64 
(2 ed. 1965). 

Appellant’s apparent disinterest in the size of Dr. Borriello’s group is 
remarkable, since “group psychotherapists have always laid great stress 
on the question of numbers * * *. The aims of therapy dictate the necessary 
numbers, and numbers dictate the limits of therapy.” Id. at 64. 

“2 Tr. 176. 

These are both an accepted frequency and “the best workable time” for 
group therapy sessions. Id. at 67-68. 

* Appellant evidently attached little importance to whether Dr. Borriello’s 
particular type of group psychotherapy was appropriate for him, although 
both the record and the authorities show that there are four different prin- 
cipal schools of group psychotherapy, within which there are perhaps twenty 
distinct ‘systems’ of group therapy. 2 Tr. 280; Zwerling Dep. 40; Noyes & 
Kolb, Mopern Crrnican Psycuzatry 517-19 (6th ed. 1963). See also Corsini, 
Mernops or Group PsxcHorHerary (1957). Under cross-examination by ap- 
pellee, Dr. Borriello stated that this method was “predominantly non-direc- 
tive,” and “somewhat psychoanalytic in its orientation,” but he considered it 
“eclectic”, taking “from each school of thought the best, the most useful, the 
most beneficial for the patient.” 2 Tr. 279, 281. 
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he wanted to resume therapy,” 2 Tr. 278, but Rouse never did 
so, although Dr. Economon made efforts to get him to go back 
to Dr. Borriello or into group or individual therapy with an- 
other therapist. 2 Tr. 177.” This was a major bone of conten- 
tion below. 

Dr. Borriello stated that this type of “group therapy would 
not be effective if you compelled” a. patient to take it, 2 Tr. 278. 
Rouse left the group because he “did not want to experience the 
discomfort involved in change,” 2 Tr. 282. Dr. Cameron stated 
regarding this, 2 Tr. 39: 

One cannot give a person individual or group psycho- 
therapy by giving him medicine and pouring it down his 
throat; he must participate and collaborate in the proc- 
ess. If he refuses, either because of willfulness or because 
of his illness, this makes individual or group therapy 
difficult in the extreme. 
He added that a patient’s refusal to cooperate or participate in 
a particular form of treatment appropriate for him is not “a 
valid reason for concluding” that the patient “is not receiving 
adequate or appropriate treatment,” regardless of “whether the 
person refuses because of wilifulness or refuses because of ill- 
ness.” 2 Tr. 402 

For appellant, Dr. Zwerling agreed with this “provided some 
alternative mode of treatment were shown.” Z. Dep. 63. He 
characterized Rouse’s withdrawal from group psychotherapy 
as “quite usual” for a patient with his illness, feeling that the 
reason for it was “anxiety generated by the group therapy pro- 
gram.” Z. Dep. 12-13. The “appropriate responses for the psy- 
chiatrist or other team leader” in Rouse’s basic milieu therapy 


* This does not include the informal approach by ward attendant Odis 
McGee, not a trained therapist, who “asked some patients if they would 
want to come to discuss 2 few problems on the ward, and Mr. Rouse said no.” 
2 Tr. 192, see also 196. Rouse’s rejection of that approach is not without sig- 
nificance, being quite similar to his evident rejection of all therapeutic 
overtures. 

1 See also Dr. Economon at 2 Tr. 162: “Rouse * * “ said he did not want 
to experience the anxiety and discomfort that self-understanding and change 
would provoke, and he left the group. Dr. Borriello is not possessed of a rope 
to lash him down to his seat.” 

11 This ig also the position since taken by the American Psychiatric Asso- 
ciation. See Appendix C, pp. 76-80, infra, 
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would have been to “make every effort to block tke withdrawal 
and to confront the patient * * * with his behavior, and at- 
tempt then to achieve some understanding” of the bases for the 
withdrawal. Z. Dep. 122°? Dr. Kraft similarily stated that “the 
most appropriate response would be a thorough discussion with 
the patient about this.” K. Dep. 10. He also felt that the pa- 
tient’s anxiety might be sufficiently “gHeviated through the use 
of drugs” that he could continue, although he could not state 
“[ijn the abstract” what the appropriate response would be 
beyond “the starting point” of “discussing it,” ibid. 

This testimony indicates principally a difference of approach 
between the experts, and perhaps a deeper philosophical differ- 
ence as to how various modes of treatment should be offered 
to a patient, and how his refusal to accept proffered treatment 
should be handled, which also appeared in the analysis by 
appellant s experts of his rejection of occupational and recre- 
ational therapy. Dr. Zwerling evidently believed that Rouse’s 
withdrawal from the group should have been discussed with 
him in the first instance by Dr. Economon, his ward adminis- 
trator, whereas the Hospital felt that this was primarily a 
matter for the patient’s group therapist. That reflects a differ- 
ence in approach between a milieu therapy program which is 
int.grated with the patient’s group psychotherapy, and one in 
which such intensive therapy proceeds parallel to, but separate 
from, the operation of the basic therapeutic milieu. Saint Eliza- 
beths evidently separates the two, as appears from its method 
of referring patients from all the Hospital’s services to “a cen- 
tral place in the hospital,” the Department of Training,” to 
see if “there is a therapist available,” Dr. Cameron’s descrip- 
tion of the method of getting individual psychotherapy for a 
particular patient, 2 Tr. 74. In Rouse’s case, it appeared that 
Dr. Borriello had consulted such a central listing; he then dis- 
cussed the listed patients with their “administrative doctors,” 
and, after an interview with Rouse, selected him as an appro- 


%8 See also Z. Dep. 42: 
J cannot see how any program of environmental therapy could permit 
a patient to withdraw from any scheduled activity because of anxiety, 
without dealing intensively with this withdrawal. 
9 Tr. 258 (Dr. Owens). 
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priate patient for the particular “group therapy that I was 
going to offer to him,” having decided that he would benefit 
from it. 2 Tr. 272-73. When Rouse sought to withdraw, his 
withdrawal was handled in the same way as his original selec- 
tion, by Dr. Borriello.** Further evidence of the independence 
of Dr. Borriello’s work from that of the ward personnel appears 
from his not discussing Rouse’s ward behavior with his ward 
staff, and discussing Rouse with Dr. Economon from time to 
time, but never “[i]n terms of content,” i.e., they did not dis- 
cuss what was revealed in group sessions. 2 Tr. 275-76. 

It thus strongly appears from the record that Rouse was 
selected for group psychotherapy out of a number of patients 
for whom it appeared appropriate; that he participated in it 
for about eight months; and that he then withdrew from it, 
over the objections and against the advice of his therapist, 
after the ramifications of that withdrawal had been fully ex- 
plained to him. He was told that the door to the group would 
be open whenever he cared to return, and left to decide whether 
to do so or to persist in self-destruction. Dr. Zwerling would 
have done it differently, and some psychiatrists would have 


tried to engage Rouse in individual psychotherapy, but one 
cannot conclude that the Hospital’s handling of this matter did 
not reflect “a permissible and reasonable decision in view of 
the relevant information and within a broad range of discre- 


tion.” °° 

Appellant asks the Court to conclude that his treatment was 
inadequate because the Hospital allocated its limited assets, in 
terms of available therapists, to other patients, once he had 
shown a disinclination to cooperate, all of this in regard to 
forms of therapy in which the patient’s cooperation is “essen- 
tial.” Appellee submits that this Court, like the court below, 
should decline appellant’s invitation to substitute its discre- 
tion for that of Dr. Cameron, and to take over the internal 
management of Saint Elizabeths Hospital. There is no support 
in this record for a conclusion that appellant’s treatment was 
inappropriate as a matter of law. 

«yr, Rouse was confronted with what he was doing right within the 


group study * * *. It was discussed with him in the group.” 2 Tr. 276. 
8 Triddby v. Cameron, supra, slip op. at 3. 
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D. Appellant failed to show that he had received inadequate treatment 


As already noted, appellant did not seriously contend below 
that his treatment was inappropriate. He and his experts 
claimed only that he was not given adequate milieu therapy, 
in a qualitative rather than quantitative sense: in short, that 
the Hospital was doing the right thing the wrong way.” 

By making this extraordinarily narrow contention, appel- 
lant all but relieved the Hospital of whatever burden of proof 
it might have had on the issue of treatment. Perhaps the Hos- 
pital had the burden of showing that appellant was receiving 
treatment with a rational basis in psychiatric theory or prac- 
tice, and appropriate to appellant’s condition. See Rouse I, 373 
F. 2d at 459; Tribby v. Cameron, supra. Appellant’s new view 
of the case, however, all but conceded that the Hospital had 
discharged this burden, and put upon appellant the task of 
showing that a proper theory of treatment had been improp- 
erly executed.?” 

Very simply, appellant did not sustain this burden. While 
one of his experts opined that Rouse’s treatment was “severely 
inadequate,” Zwerling Dep. 22, the other said that it “mini- 


mally” comported with generally accepted standards for milieu 
therapy. Kraft Dep. 19. In view of the evident lack of any 
published standards, the court below could only speculate as 
to which expert was right, give the Hospital the benefit of the 
doubt, and conclude that Rouse was receiving adequate milieu 
therapy. 


2 This was a considerable switch from appellant's insisting at the 1965 
hearing that “failure to accord * * * any treatment at alt is a violation of 
his constitutional rights,” quoted by Judge Fahy, concurring, in Rouse I, 
373 F. 2d at 461 (emphasis added). 

1? Of course, the mere fact that Saint Elizabeths’ staff used certain meth- 
ods of treatment would establish prima facie that those methods were valid, 
in view of “the enormously high regard in which [the] * * * Hospital is 
held generally by members of [the psychiatric] * * * profession,” Zwerling 
Dep. 21-22. 

%* Dr. Cameron gave his “opinion as to what the components of a proper 
treatment program are,” and “what questions * * * should be asked as 
to each component to determine whether adequate treatment in that sense 
is being given to a particular patient,” 2 Tr. 33-38. He also related that 
opinion to the treatment program developed for appellant, in support of 
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Moreover, on closer examination neither expert opinion de- 
serves the weight petitioner would attach to it Both doc- 
tors based their opinions on an interview with appellant, on 
perusal of the Hospital’s records concerning appellant, on hear- 
ing part of the testimony concerning appellant’s treatment, 
and on walking through Ward 8, the ward appellant then oc- 
cupied at John Howard. Neither one discussed appellant, or his 
treatment, with the ward administrator, Dr. Economon, his 
former group therapist, Dr. Borriello, or any of the ward per- 
sonnel charged with the day-to-day application of a program 
of milieu therapy. Neither heard the testimony either of Dr. 
Borriello or of Mr. Banks, the chief nursing assistant on appel- 
lant’s ward.” It is difficult to fault Judge Holtzoff’s conclusion 
that they “did not have enough data to justify drawing an in- 
ference as to the adequacy or inadequacy of treatment,” 2 Tr. 
415. Their only direct data on the attitudes of nursing staff to 
patients on Rouse’s ward came from the testimony of Odis 
McGee, one of the nursing attendants, Tr. 189-195. McGee’s 
only specific testimony was on two points: (1) he had once 
been instructed “to try to engage Mr. Rouse in more activities 
on the ward,” 2 Tr. 193, and (2) he had set up, on his own ini- 
tiative, a “therapy group” of patients “to discuss a few prob- 
lems on the ward,” 2 Tr. 192. Whatever the indications in the 
nursing notes, these items did not connote custodial care. It is 
one thing to assess the merits of hospitals’ applications for re- 
search grants from NIMH “exclusively on the basis of hospital 
records.” Zwerling Dep. 6. Such records are doubtless prepared 
for research purposes, and with an eye toward submitting them 


his general opinion that appellant’s treatment was “adequate, even though 
not ideal.” 2 Tr. 40-48. 

This testimony has acquired considerable nunc pro tunc weight from the 
adoption of almost identical “basic considerations” for defining treatment 
and appraising its adequacy, in a position statement approved on February 
6, 1967, by the American Psychiatric Association. That statement, published 
in 123 Am. J. Psycx. 1458-60 (1967), is set forth in Appendix C hereto as 
an aid to the Court. 

™ The following is in no sense intended as reflecting on the qualifications 
of Dr. Kraft and Dr. Zwerling, both of whom are unquestionably highly 
qualified forensic psychiatrists. 

™° Although subpoenaed by appellant, Mr. Banks was not called by ap- 
pellant as a witness. 
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to NIMH with an application for a grant. It is quite another to 
assess the treatment afforded a patient, and in that process to 
make judgments about staff attitudes and doctor-patient rela- 
tionships, on the basis of hospital records which were not, so 
far a3 we know, intended to reflect those matters. 

Aside from their lack of factual basis for an opinion, the 
doctors’ testimony also showed a lack of criteria with which to 
weigh those data, except for their own subjective estimations of 
what constitutes adequate milieu therapy. Dr. Zwerling, who 
found appellant’s treatment “severely inadequate,” admitted 
on cross-examination that as to nursing personnel “the staff- 
ing pattern” was “not an inadequate” one “in terms of num- 
bers,” and stated that he did not “know of a recommendation 
widely held as a standard with regard to * * * the number of 
psychiatrists in ratio to patients in a therapeutic milieu pro- 
gram,” Dep. 61-62 (emphasis added). What he found defec- 
tive, in summary, was the attitude of the ward personnel, and 
the relationship between appellant and his ward psychiatrist. 
And it should again be emphasized that he was judging these 
elements of the treatment program on the say-so of Rouse, & 
chronic liar, and without discussing with any of the ward per- 
sonnel their attitudes toward their patients, or their instructions 
either as to such attitudes or as to the preparation of nursing 
notes. . 
Now, it is one thing to say that medical treatment was inade- 
quate because a proper drug was given in an insufficient amount, 
or because an indicated operation or procedure was not per- 
formed. The facts can be readily shown, and expert opinion 
marshalled as to whether it was sound medical practice to 
do or to omit a certain matter; although the court in such @ 
case must substitute its judgment for that of the treating 
physician, @ court can reasonably be asked to do so. Malprac- 
tice, as a rule, involves an established medical disaster—the 
patient lost a leg, or developed a twitch, or died—and courts 
have long decided whether to shift the burden of disaster from 
the victim to another responsible party. On rare occasions, & 
court will even exercise a parens patriae function and order 
specific medical treatment to save a child’s life over parental 
objections, but only where medical necessity is imperative. 
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Rather different considerations are involved, however, when 
ongoing psychiatric treatment is challenged. In some cases, 
failure to give a particular form of drug therapy might be mal- 
practice as clearly as failure to perform an appendectomy. It 
might even be demonstrable that a particular dosage of tran- 
quillizing drugs was excessive or insufficient for a particular 
schizophrenic patient. With some schizophrenics, for example, 
the beneficial effects of drug therapy, once administered, are 
obvious. But beyond that—once the patient has been properly 
diagnosed and his most overt symptoms brought under control 
so that the various forms of phychiatric therapy can be at- 
tempted—what constitutes proper treatment all but eludes 
objective analysis. 

This case, and the particular malady of this appellant, aptly 
illustrate this. Sociopaths are notoriously difficult to treat, and 
were generally deemed untreatable until relatively recently. A 
professor of psychiatry testified before a Senate committee in 
1961 that “there is no effective treatment for” the sociopath 
in a mental hospital,” and the 1964 edition of another psy- 
chiatrist’s popular presentation of the sociopath expresses 
doubt that “any methods [of therapy] available today would 
be successful with typical sociopaths. * * * There are really 
no appropriate remedies available.” “? Noyes & Kolb,” per- 
haps the most widely accepted general text on psychiatry, is 
only slightly less pessimistic and, like Cleckley,"* emphasizes 
the need for lengthy hospital confinement to achieve the basic 
changes in personality structure that such treatment, to be 
successful, must achieve.“* Of course, this Court scarcely needs 
to be reminded that Antisocial Reaction is still not recognized 
as a mental illness by some psychiatrists (e.g., Drs. Marland 

™ Testimony of Dr. John BR. Cavanaugh, May 4, 1961, in Hearings on the 
Constitutional Rights of the Mentally Ill, 87th Cong., 1st Sess. 141 (1961). 
Dr. Zwerling stated below that this statement was not “representative of 
a sizeable body of psychiatric opinion at that time,” Z. Dep. 38-39, 

“8 Cleckley, THE Mask or SANITY 477, 480 (4th ed, 1964). See generally 
Id, 472-482, Dr. Kraft would not recognize this work as authoritative, K. 

27. 
meacase & Kolb, Mopern Crrnicar Percuiatry (6th ed. 1963). 
™ Supra, note 112. 
35 Pp, 464-65. 


266-019—67-——5 
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and Bunge, who testified below ***), and that Saint Elizabeths 
Hospital only officially recognized it as a “mental disease or 
defect” for purposes of the insanity defense in 1958. See 
Blocker v. United States, 107 U.S. App. D.C. 68, 274 F. 2d 
572 (1959) (en banc). 

Such being the state of psychiatric knowledge of the illness 
in question, and of its treatment, a court could scarcely be 
asked to conclude that a particular application of an appar- 
ently—and_ here, concededly—appropriate mode of treat- 
ment was inadequate. How, then, could such a court draw 
such a conclusion concerning the application of a mode of 
therapy that is in its infancy, proved in theory but not fully 
defined in method, capable of being “modified for the situa- 
tion in any hospital,” 7 and not even mentioned in the 1963 
edition of one of the most authoritative texts in the field of 
psychiatry? ** How can a legal conclusion be reached as to & 
matter so subjective that the two experts called by appellant 
differed in their medical judgment on it? How can such a con- 
clusion possibly be based on conflicting opinions, one doctor 
finding the treatment “severely inadequate,” 29 while the other 
says that it “minimally comports with” generally accepted 
standards for that mode of therapy, but that he “can’t say” *° 
that it was adequate or inadequate? 

That was appellant’s case below. Appellee submits that 
Judge Holtzoff correctly refused to hold that such a speculative 
showing merited a finding that inadequate psychiatric treat- 
ment had been given to appellant, even under the standard 
created by Rouse I. Parturient montes, nascetur ridiculus 
mus. 


III. The management of the treatment hearing reveals no 
ground for reversal 


Appellant contends that the January, 1967 hearing was de- 
fective in various respects and that H.C. No. 287-65 should 


4° Y-Tr. 46 (Marland) ; 2 Tr. 287, 298 (Bunge). 

ot Cumming & Cumming, Ego AND Mrxreu 84 (1962). 

48 Zwerling Dep. 40, as to Noyes & Kolb, Mopzgn CLINICAL PsyCHIATEY 
(6th ed. 1963). 

»” Zwerling Dep. 22. 

™ Kraft Dep. 19. 

™ Horace, Ars Portia, line 168. 
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be remanded for a third hearing before another judge. Most 
of the defects alleged by appellant are only such if the full 
Court reaffirms Rouse I and accepts appellant’s argument that 
the adequacy of application of an admittedly appropriate form 
of psychiatric treatment can and should be determined in a 
habeas corpus hearing. Some of what appellant calls “defects” 
are inherent in the remedy he invoked, habeas corpus, so that 
he might as well be criticizing a grapefruit because it was not 
@ very good orange. Other limitations on the proof below were 
imposed on both parties, and thus did not unduly prejudice 
appellant. And appellant clearly waived below some objections 
he now advances here. 


A. The burden of proof was properly assigned 


First, appellant claims that the burden of proof was im- 
properly placed on him, as the moving party, on both issues, 
recovery *” and treatment. But appellant can cite only the 
somewhat inconclusive language of Rouse I, 373 F. 2d at 456," 
and the inapposite decision in Lake v. Cameron, supra, to sup- 
port the extraordinary suggestion that a moving party, solely 


by making a particular allegation, can place the burden of 
proof on the other side. A mere prima facie showing may in 
some instances shift the burden of proof, but Davis v. United 
States, 160 U.S. 469 (1895) (government must overcome “some 


™ There is little question on this record that that appellant was still 
mentally ill, and dangerous by reason of his illness, at the time of the 
hearing. Dr. Cameron, Dr. Economon, Dr. Kraft, and Dr. Zwerling all 
agreed on the diagnosis; Dr. Pconomon and Dr. Zwerling testified to danger ; 
and the supporting data were unusually full. Dr. Bunge’s contrary opinion 
was hardly sufficient to tip the scales in uppellant’s favor, even if the burden 
of proof had been on the Hospital to show illness-linked danger beyond a 
reasonable doubt. Appellee accordingly deems it unnecessary to give the 
matter any extended discussion. Were it the only question involved, this 
would be an appropriate case for summary affirmance. Compare Delaney v. 
Cameron, Misc. No. 2968, D.C. Cir., decided March 2, 1967 (petition for 
leave to appeal in forma pauperis, denied) ; Bresnahan v. Cameron, No. 
20,162, D.C. Cir., decided December 8, 1966 (reversed per curiam for appoint- 
ment of an independent psychiatrist). 

™ The hospital need not show that the treatment will cure or improve [the 
patient] but only that there is a bona fide effort to do so. This requires the 
hospital to show that initial and periodic inquiries are made into the needs 
and conditions of the patient with a view to providing suitable treatment for 
him, and that the program provided is suited to his particular needs. 


62 


evidence” of insanity by proving sanity, as an element of the 
offense, beyond a reasonable doubt), is particularly suggestive 
of the usual duty of the party attacking the status quo to prove 
his case. Here, the legislative history of 24 D.C. Code § 301(d) 
indicates that appellant’s “insanity, once established, should be 
presumed to continue,” ™ a clear mandate to the courts to re- 
quire him to overcome that presumption to obtain his release. 
The decisions of this Court have uniformly so assigned the 
burden in habeas cases,” and the Supreme Court alluded to 
that requirement in holding that § 24-301(d) does not apply to 
an accused who does not interpose the defense of insanity. 
Lynch v. Overholser, 369 US. 705 (1962). As appellee has al- 
ready suggested, supra, p. 37, it would be extraordinarily il- 
logical to put the burden of proof on the habeas petitioner as to 
the grounds for release specified in the statute, § 24-301 (e), but 
not as to a ground not so specified. 

There should be a presumption that persons committed to 
the Hospital are receiving appropriate and adequate treatment. 
Such a presumption is suggested in Tribby v. Cameron, supra, 
and appellee strongly urges the full Court to make the exist- 
ence of that presumption clear. 

The Hospital will, of course, be able to show what treatment 
it is giving @ particular patient. That is peculiarly within the 
knowledge of the attending psychiatrists.”* But the fact that 
those psychiatrists, presumably qualified, apply that treatment 
should be prima facie proof of its efficiency, and the patient 
should be required to show that it is insufficient. Saint Eliza- 
beths Hospital should not be required to justify its existence at 


™§, Rep. No. 1170, S4th Cong., Ist Sess. 13 (1955) ; H.R. Rep. No. 892, 
84th Cong., 1st Sess. 13 (1955) 

3 See, e.g. Overholser v. O'Beirne, 112 U.S. App. D.C. 267, 302 F. 2d 852 
(1962) ; Overholser v. Leach, 103 U.S. App. D.C. 289, 292, 257 F. 2d 667, 670 
(1958), cert. denied, 359 U.S. 1013 (1959). 

2™ That is the only apposite holding in Lake, which seems, indeed, only 
to shift the burden of determining possible alternatives to hospital con- 
finement in civil commitment proceedings. where the statute requires the 
consideration of such matters. Section 24-301(d) prescribes no such alterna- 
tives. Moreover, Lake only applies where the patient has first shown that 
release will not endanger the public: “Deprivations of liberty solely because 
of dangers to the ill persons themselves should not go beyond what is neces- 
sary for their protection.” 124 U.S. App. D.C. 220, 364 F. 2d 661. 
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the beck of every patient within its gates who may allege that 
his treatment is not what he thinks it should be. 


B. Depositions were properly denied 


Appeilant’s objection to the trial court’s quashing his notice 
of deposition is not well taken. 

First, appellant is dead wrong when he assumes that deposi- 
tions are available under the Federal Rules of Civil Procedure 
in habeas corpus proceedings. The relevant statute makes them 
available, together with other similar devices, for the very lim- 
ited purpose of establishing simple facts and making the pres- 
ence of certain technical witnesses unnecessary at the habeas 
hearing. 28 U.S.C. § 2246 is not explicit on this point, but the 
possibilities for dilatory maneuvering which are implicit in 
the discovery rules would surely militate against their applica- 
tion to habeas corpus proceedings. Habeas has historically been 
reserved for summary determinations of the legality of confine- 
ment, and any decision introducing extensive discovery into 
habeas would be a two-edged sword, easily used against a peti- 
tioner whose machiavellian jailer could moot his petition by 
delay. 

Secondly, appellant sought these depositions for assistance 
in litigating a right under the Hospitalization of the Mentally 
Ill Act, specifically § 21-562. As appellee has contended at 
length above and elsewhere,’” civilly committed patients, to 
whom that right specifically applies, must primarily assert it 
under that Act; and the Rules of Civil Procedure are explicitly 
made inapplicable to such a proceeding by Rule 81(a) (1). It 
would be most curious to allow a civil patient to circumvent 
that Rule by petitioning for relief under the secondary, extraor- 
dinary remedy of habeas corpus; it would be still curiouser to 
hold that a criminal patient, not explicitly covered by the Act, 
may assert rights under it in such a manner. Rule 81(a) (1) is, 
in any event, strong authority for refusing discovery in any 
proceeding in the District of Columbia involving mental 
health, including habeas corpus. 

2 Nobson v. Cameron, No. 80,573; Stultz v. Cameron, No. 20,576; Brody v. 
Cameron, No. 20,569. 

» These rules * * * do not apply to mental health proceedings in the Dis- 
trict of Columbia except to appeals therein. 
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Third, appellant’s habeas petition is intrinsically an adjunct 
of the criminal case in which he was committed, so that the 
Civil Rules should be wholly inapplicable. Leaving aside the 
fact that the criminal case was in the Municipal Court, which 
applies them only when it acts in lieu of the Commissioner, 
the Federal Rules of Criminal Procedure give appellant no 
such broad-gauged discovery as he demands here. Rule 16, 
Federal Rules of Criminal Procedure allows a defendant to in- 
spect medical reports, but appellant’s counsel had full access 
to the Hospital’s records. He was entitled to no more. 

Fourthly, appellant’s objection was largely nullified by Judge 
Holtzoff’s ruling that he could take the testimony of expert 
witnesses by deposition. Appellant did not even take full ad- 
vantage of that ruling, which allowed him three experts, 2 Tr. 
123; he went forward with two. Incorrect as the ruling appears 
in the light of the discussion immediately above, it erased any 
prejudice to appellant from the denial of depositions. He could 
establish the factual case at leisure and then use that tran- 
script, rather than the depositions he had previously sought, to 
prime his experts. 

Fifth, appellant can scarcely claim prejudice on the record 
below. He surely waived the deposition of Mr. Banks, the 
supervising attendant on his ward, by having him present under 
subpoena and not calling him as a witness. Dr. Platkin was 
not called to testify by either party, rendering prejudice from 
lack of his deposition highly speculative. Dr. Owen’s testi- 
mony revealed little reason to call him as a witness, let alone 
to depose him. And as to Dr. Economon, as Judge Holtzoff 
pointed out, appellant had the benefit of his testimony at the 
previous hearing. Dancy v. United States, 124 U.S. App. D.C. 
58, 361 F. 2d 75 (1966), indicates that such testimony is an 
ample substitute for discovery. Judge Holtzoff’s ruling that 
depositions would be unduly oppresive, in view of the prior 
hearing and the evident need to have the witnesses testify 
twice, was scarcely an abuse of the trial court’s discretion to 
limit discovery under Rule 30, particularly in view of the effect 
on Saint Elizabeths of allowing such discovery in every case 
where a patient may seek to litigate the efficacy or adequacy 
of his treatment. 
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Sixth, appellant evidently only desired the depositions in 

: question because of the extremely detailed inquiry into his 

treatment which, under the criteria established by Rouse I, he 

launched. Should the Court now disavow those criteria, his 

' need for the depositions would seem to disappear nunc pro 
tunc. 


C. Appellant was not unduly hampered in presenting his case 


Appellant. voices lengthy objections to Judge Holtzoff’s 
| “overt hostility” to his position and to the limitations the judge 
' placed on his presentation of evidence. Brief, pp. 105-119. 
: These objections are essentially indistinguishable, and flow 
, from Judge Holtzoff’s perception, which appellee submits was 

correct, that appellant sought to lead the court through an 

excessively detailed inquiry into matters of psychiatric ex- 

| pertise and discretion on which a court could not, and should 
not, pass judgment.” 

Judge Holtzoff frequently admonished counsel for wasting 

the court’s time. He obviously did not expect the protracted 
| hearing which eventually took place, and would have been even 
| longer but for taking the testimony of Drs. Kraft. and Zwerling 
| by deposition. He rightly expected “an ordinary habeas corpus 
| ease,” 2 Tr. 125, one that could be terminated in a day or less. 
| 2 Tr. 3. Accordingly, he frequently admonished both counsel to 
| keep their examination of witnesses short,"° and even pre- 
' vented appellee from recalling Dr. Economon at the end of the 
: hearing. 2 Tr. 333-34. He eliminated considerable testimony by 

limiting the second hearing to what had occurred since the first 
| hearing. 2 Tr. 108, 109-110, 117; 180._He indicated a desire both 
| to conserve court time and to save the time of the staff at Saint 
, Elizabeths by circumscribing the proceedings as much as pos- 
; sible. He did not cripple appellant’s case, as appellant insists. 

Appellant puts considerable stress on the court’s limiting him 
; to two expert witnesses “on the treatment question,” making an 

*” See pp. 28-41, supra, on the proper scope of inquiry into the psychiatric 

treatment afforded appellant. 
™ In addition to the admonitions to appellant cited at p. 106 of his brief see 


those to appellee at 2 Tr. 75-76, 105, 111, 113-114, 119, 180, 185, 186, 187, 
290-291, 300, 304, 306. 
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extensive representation as to the experts he did not call be- 
cause of that ruling. Brief 109-110. Appellee submits that ap- 
pellant waived his objection by not deposing a third expert 
after the court granted his request for such depositions and ex- 
panded his ruling to allow three depositions, 2 Tr. 121-123. 
Litigants cannot mousetrap a trial court into reversal. 

Appellant then complains of the very deposition procedure 
that he espoused below. This extraordinary contention merits 
no reply, but it is also expanded into an assertion that appellant 
was prevented from presenting in full the testimony he had 
hoped to elicit from Dr. Kraft by the court’s rulings when Dr. 
Kraft was on the stand. Appellee is quite mystified by appel- 
lant’s urging at one point that the civil rules as to depositions 
apply to habeas, and at another point urging that a ruling on in- 
court testimony limited his examination of Dr. Kraft in such a 
deposition. Rule 26(b), Federal Rules of Civil Procedure 
explicitly allows taking by deposition “testimony ... In- 
admissible at the trial,” and has been construed to allow the 
very broadest kind of inquiry. The rulings made below on the 
admissibility of portions of appellant’s depositions do not ex- 
clude them from this Court’s consideration. Appellant cannot 
eat his cake and have it too. 

Both parties were restricted in their presentation below. 
While Judge Holtzoff was at times impatient with appellant’s 
counsel, he did not exceed judicial propriety or his discretion 
in controlling the evidence before him, a discretion especially 
applicable to proceedings without a jury. Appellant’s disap- 
pointment at not litigating the adequacy of his treatment at 
even more copious length, while understandable in the light 
of his extensive preparation, does not rise to the level of preju- 
dice requiring reversal. 


IV. The District Court properly rejected appellant’s claim 
that his commitment to Saint Elizabeths was invalid ab 
initio 
In the second proceeding here under review, appellant chal- 

lenges the legality ab initio of his confinement under 24 D.C. 

Code § 301(d), on a broad range of grounds running from 

alleged unconstitutionality of the statute to ineffective assist- 
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ance of counsel. Appellee continues to reply that only the most 
glaring jurisdictional objections may be raised on habeas corpus 
without prior recourse to the committing court or to direet 
appeal, and that none of appellant’s contentions has merit. 


A, Such-eontentions should-first be addressed to the committing. court. if 
factual determinations are required 


As appellee noted below, this Court had previously held that 
a prisoner serving sentence under judgment in a criminal case 
may not seek his release in habeas corpus, but must apply to 
the committing court if he alleges an invalidity in the criminal 
proceeding. Pollen v. Preston, No. 19,350, D.C. Cir., decided 
October 7, 1965. This Court has since reaffirmed that doctrine 
with special reference to a patient seeking release from com- 
mitment under 24 D.C. Code §301(d). Arduini v. Cameron, 
No. 20,864, decided May 1, 1967 (dismissal of habeas petition 
without hearing summarily affirmed, per curiam, without preju- 
dice to patient’s pursuing presently available remedies in the 
Court of General Sessions and D.C. Court of Appeals)... 

Appellee submits that this decision merely restates the 
ancient nature of habeas corpus as an extraordinary remedy, 
only available when ordinary avenues of relief are no longer 
open. Fay v. Noia, 371 U.S. 391 (1962), teaches us that failure 
to exhaust previously available remedies need not be fatal to 
a habeas application, but holds by firm implication that pres- 
ently available remedies in the trial court, or system of courts, 
must be exhausted. 

This is a simple matter of comity, of letting a trial judge 
correct himself unless he was so egregiously wrong that his 
jurisdiction can be said to have been defective. In such circum- 
stances, habeas may be appropriate, but only when the face of 
the proceedings shows a clear violation of rights. Questions of 
fact should be delegated to the trial judge for his consideration, 
not reversed by another judge; only on clear questions of law 
is habeas appropriate. 

Thus, beyond his constitutional claim that § 24-301(d) is 
an impermissively irrational expression of the legislative will, 
and his equally*jurisdictionsl contention: that the face of the 
proceedings showed the statute td’be inapplicable to him, ap- 

266-919—67——6 
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pellant made no allegations cognizable in habeas corpus. Lynch 
v. Overholser, 369 U.S. 705 (1962); Cameron v. Mullen, No. 
20,308, D.C. Cir., decided March 2, 1967, and Cameron v. 
Fisher, 116 US. App. D.C. 9, 320 F. 2d 731 (1963), stand for 
no more than that. Each involved allegations that the trial 
court’s jurisdiction to commit was defective as a matter of 
law. Moreover, each arose in the context of the patient’s also 
alleging his eligibility for release on the grounds of recovery, 
a question rendered moot by jurisdictional defects. Here, as 
in Arduini, the patient’s mental condition was not in issue, 
having been determined so recently that the court would not 
reopen its prior inquiry. 

Appellee accordingly submits that appellant’s claims of in- 
effective assistance of counsel, which are particularly related 
to failure to pursue 2 motion to suppress evidence, were inap- 
propriate matter for habeas corpus. Where the application of 
the statute rests on facts outside the trial record (or not stipu- 
lated, as in Mullen), the factual hearing should be before the 
trial judge2™ 


B. Equitable considerations bar appellant’s belated factual contentions 


Moreover, appellant’s factual claims should have been held 
barred by equitable considerations of laches and abuse of 
remedy. 

Appellant was committed to Saint Elizabeths on November 
9, 1962, almost six months after Lynch established the validity 
of his underlying legal contention, that his refusal to raise the 


Fisher had been in the news in 1963, and so had Judge 
Holtzoff’s original decision in Mullen in May of 1966. Appel- 
lant had the assistance of counsel from the Legal Aid Agency, 


™ Avlowing such matters to be litigated before a different judge raises 
the unseemly prospect of the trial Judge being overruled on matters of 
variable practice 


of the accused. Nor does it seem appropriate to by-pass the trial judge with- 
out allowing him to recuse himself. See Starr v. Cameron, H.C. No. 34-87, 
DD.C., where Judge Matthews ordered release under Mullen despite 2 
General Sessions judge’s assurance that he had never interposed the 
-defense of insanity “for” an accused. 
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to whom he had been referred because of counsel’s experience 
in mental health matters, at least as early as January, 1965. 1 
Tr. 77. He had three prior habeas cases, one of which had two 
hearings. Yet he slept on his rights and did not object to his 
continuing confinement save on the ground he had recovered 
and should be released, or on ‘treatment’ grounds. 

This placed on appellant a heavy burden of showing that 
his factual contentions had not become stale to the extent that 
they were not preserved in the trial record, before he would be 
allowed to present them to a court. Appellee submits that he 
did not discharge that burden, and that his case should now 
be considered solely on the trial record.** 


C. The mandatory commitment provision of 24 D.C. Code §301(d) is not 
constitutionally defective 


Appellant’s contention that mandatory commitment to a 
mental hospital under 24 D.C. Code § 301(d) violates the due 
process clause has been rejected with monotonous regularity 
both by this Court and by the Supreme Court. 

Since Lynch v. Overholser, 369 U.S. 705, 711 (1962), held that 
the statute, if applicable only to defendants who interposed the 


defense of insanity, was free from all but “insubstantial con- 
stitutional doubts,” it might well be presumptuous of this Court 
to review it yet again. It was, moreover, subsequent to Lynch 
that this Court en banc last passed on the effect of § 24-301(d) 
on the operation of a criminal trial, holding that a trial judge’s 
failure to instruct the jury that an acquittal on insanity grounds 
spells commitment under the statute is plain error. McDonald 
v. United States, 114 U.S. App. D.C. 120, 312 F. 2d 847 (1962). 
It should no longer be necessary to invoke the litany of cases 
upholding §301(d) against constitutional attack in its early 
days. 

This long line of consistent decisions is not overthrown by 
Bazstrom v. Herold, 383 U.S. 107 (1966), on which appellant 


™< A particular example of the inequities created by appellant’s delay 
in presenting his factual claims is the increasing animosity of his former 
counsel against the United States Attorney’s office, of which this Court has 
ample proof in briefs, motions, and other pleadings filed here in Nos. 
19,562 and 20,827. The Government could scarcely be expected to call such 
a witness, even to refute claims he had given ineffective representation. 
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mistakenly relies. Bazstrom holds that procedural rights in civil 
commitment proceedings cannot be arbitrarily withheld on the 
basis of wholly irrational distinctions such as past criminal con- 
victions, a simple application of the principle that bad people 
have rights, too. It also holds that similar distinctions among 
persons once they have been civilly committed are similarly 
untenable. The words “civilly committed” recur throughout the 
opinion, which found no “semblance of rationality” in the dis- 
tinction between ex-convicts and “all others civilly committed.” 
Id. at 115. 

The obverse side of the Baxstrom coin is Specht v. Patterson, 
386 U.S. 605 (1967), which held that “gs new finding of fact” 
having the consequence of indefinite commitment, rather than 
a simple sentence for months or years, cannot be added to a 
criminal conviction without an adversary proceeding. See also 
In the matter of Gault, 386 US. —, 87 S. Ct. 1428 (1967). 
None of these cases infectiously invalidates a distinction be- 
tween criminal and civil commitment. 

That, however, is appellant's contention, that a self-sought 
finding that one has committed criminal acts because of a 
mental illness does not permit the community to insure against 
immediate repetition of the criminal behavior by subjecting the 
actor to confinement in a mental hospital until it is reassured 
that such repetition will not occur. Lynch explicitly sanctions 
this insurance against use of the criminal process as & revolving 
door, preventing the culprit from committing a continuous 
series of similar acts and obtaining an equivalent series of in- 
sanity acquittals ad nauseam. 369 U.S. 710-711. Cameron v. 
Mullen, No. 20,308, D.C. Cir., decided March 2, 1967, only ex- 
tends Lynch’s holding that such sanctions are inapplicable to 
defendants who do not interpose the defense of insanity, by 
taking the Supreme Court at its word and refusing to find au- 
thority in § 24-301 (a) fora mongrel proceeding, a cross between 
§ 301(d) and civil commitment, which is not mentioned in the 
statute. Barstrom gives instructions that such a mongrel has no 
place in the purebred world of due process, and that commit- 
ment must be all one or all the other—a precept not violated by 
§ 24-301(d). 
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Thus no recent developments compel the overthrow of § 24— 
| $01(d), or even reexamination of its validity. The question is 
whether it properly applied to appellant. 


D. Appellant interposed the defense of insanity, thus requiring his commit- 
ment under 24 D.C. §301(d) when the defense succeeded 

Appellant does not seriously contest the District Court’s 
finding that the defense of insanity was asserted for him at trial 
by his counsel, who “joined in” the defense and “actively sought 
an acquittal * * * on grounds of insanity.” In essence, his 
quarrel with his mandatory commitment arises solely out of his 
own testimony at trial, and the question is not whether counsel 
raised insanity for him, but whether he disavowed counsel’s 
actions, and whether the trial court properly proceeded to 
judgment. 

In part, this contention rests on the over-simplified notion of 
counsel as his client’s passive agent, a mere conduit for the 
client’s desires, healthy or unhealthy, regardless of whether the 
client’s short-term aims will serve his long-term interests. Here, 
perhaps appellant could get through this case, and perhaps 
through another, by asserting technical objections to the proof 
of charges of which he knew himself to be guilty. But he could 
not escape forever, nor would such ‘beating the system’ have 
any effect but reinforcement of the symptom-pattern of his 
illness, persisting in anti-social behavior to alleviate deep 
anxieties of personal insufficiency. He already faced other adult 
charges, for grand larceny by check, in Virginia, one of them 
evidently arising from the purchase of the gun involved here, 
although he had been an adult offender for scarcely a month 
when his confinement in this case began." Who can fault the 
judgment of his counsel and his mother, with which he ap- 
parently agreed, that he needed psychiatric commitment more 
than he needed an acquittal in a particular misdemeanor case, 
especially when that commitment might moot out felony prose- 
cutions in another jurisdiction where insanity acquittals are not 
so easily achieved? His trial counsel’s pleadings indicate some 

2 Rouse was born August 5, 1944, and was arrested by Pvt. Bruce on 


September 7, 1962. He was apparently in continuous custody during the 
criminal proceedings. 
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knowledge of the Sociopathic Personality, and evidently of the 
need that treatment for appellant’s illness be compulsory if it 
is to succeed.*** His present counsel’s contrary beliefs, four years 
later, come too late. 

Appellant’s argument seems to boil down to counsel’s failure 
to pursue a motion to suppress. Although relevant authority 
strongly indicates that the legality of a search cannot be the 
subject of collateral attack upon a judgment, appellant even 
seems to be litigating the validity of his motion to suppress in 
this Court. Ineffective assistance of counsel may be a catch-all 
assertion, but it should not allow a litigant to raise matters 
otherwise barred. Appellant’s trial counsel evidently decided, 
quite correctly, that appellant’s mental condition required 
treatment, and appellant agreed. To obtain such treatment, 
and to keep appellant out of jail on other charges, the motion 
to suppress had to be scuttled. 

Appellant evidently acquiesced in this course of action. Judge 
McGarraghy so found, noting that his conclusion was “bolstered 
by the fact that petitioner did not complain of the result of 
asserting” the insanity defense until over a year later, when he 
executed the petition in H.C. No. 28-64. The court below thus 
found as a fact, having heard and observed appellant, that he 
“both sought and accepted the consequences of the acquittal by 
reason of insanity.” That finding is not so clearly erroneous as 
to compel reversal here, and it carries with it the conclusion 
that 24 D.C. Code § 301(d) properly applied, the insanity de- 
fense having been raised by appellant’s counsel, to compel his 
commitment to Saint Elizabeths Hospital. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ments of the District Court should be affirmed. 
Davin G. Bress, 
United States Attorney. 
Frank Q. NEBEKER, 
Txomas LUMBARD, 
Assistant United States Attorneys. 


™ See Noyes & Kolb, Mopern CLINICAL Psxcu1aTRY 464-65 (6th ed. 1963). 
%* Thornton Vv. United States, — U.S. App. D.C. —, 368 F. 2d 822 (1966). 
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APPENDIX B 
United States Court of Appeals for thetDistrict of Columbia 


Circuit 
No. 19,863 


September Term, 1966 


Cartes C. Rouse v. Date C. Cameron, Superintendent, 
Saint Elizabeths Hospital 


Before: Bazeton, Chief Judge, and Faxy, Circuit Judge, 
in Chambers 


Order 
It is ORDERED sua sponte that the majority opinion in the 


above-entitled case is hereby amended as follows: 
On page 5, add at the end of the carry-over paragraph the 
following footnote, to be numbered “18a”: 


188 The plain language of the statute that “a, person 
hospitalized in a public hospital for a mental illness 
shall * * * be entitled to medical and psychiatric care 
and treatment” should be followed even if the legisla- 
tive history may be construed to the contrary. More- 
over, the legislative history in this case may not properly 
be construed to the contrary. 

The House Committee Report did make the broad 
statement that the bill did not apply to those com- 
mitted in criminal proceedings. H.R. Report No. 1833, 
88th Cong., 2d Sess. 3 (1964). The Report did not 
recommend enactment of this broad statement. It did 
recommend an amendment which defined a “mentally 
ill person” to exclude persons “committed +" in la 
criminal proceeding.” H.R. Report No. 1833, at p. 1. 
Since this definition was used in only a few sections of 
the Act, the Committee could not have based the broad 
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statement in its Report on the amended definition of a 
“mentally ill person.” If the Committee had believed 
that its broad statement was literally true, it could not 
have thought there was any need for the amendment 
limiting the definition of a “mentally ill person.” We 
cannot assume that the House acted inadvertently in 
failing to include either the Committee’s broad state- 
ment in the bill itself or the term “mentally ill person” in 
the “right to treatment” section; nor can we assume that 
the Committee recommended—and the Congress 
adopted—a purposeless amendment. Likewise, if Sena- 
tor Ervin’s statement on the floor, that the House ver- 
sion of the bill applied only to “civil hospitalization pro- 
cedures,” 110 Cong. Rec. 21845 (1964), covered every 
provision of the entire bill, the amendment would have 
been superfluous for the same reason. And “hospitaliza- 
tion procedures” do not involve the right to treatment of 
a patient already hospitelized. In addition, section 17, 
now D.C. Code § 21-589 (Supp. V, 1966), as originally 
enacted, applied the “right to treatment” section only to 
those committed in “a noncriminal proceeding,” but this 
section was afterwards repealed insofar as it related to 
the right to treatment. Compare 78 Stat. 953 (1964) 
with 79 Stat. 761 (1965). Although this change supports 
our construction of the statute, we cite it only to illus- 
trate another contradiction in the legislative history. 
And our construction is not affected by other matters 
of legislative history. See, e.g., H.R. Report No. 1833, 
at p. 7; S. Report No. 925, 88th Cong., 2d Sess. 30, 40 
: SRC 110 Cong. Rec. 14552, 20791, 20792, 21346 
1964). 

Finally, in view of the clear language of the statute 
itself we should not impute to Congress an intent to dis- 
criminate among patients hospitalized in mental institu- 
tions. 
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THE QUESTION OF ADEQUACY OF TREATMENT 


A POSITION STATEMENT BY THE AMERICAN PSYCHIATRIC ASSOCIATION* 


Introduction 


In 1966 the United States Court of Appeals for the District of Columbia 
Circuit ruled in substance that a person who bas been committed to 2 mental 
hospital following acquittal on a criminal charge has a constitutional right to 
receive “adequate” treatment and that the court has a right to determine 
whether the treatment rendered is, indeed, adequate. Because of the 
precedent-setting nature of the ruling and its potential implications for 
psychiatric care facilities, it seemed incumbent on the American Psychiatric 
Association to formulate a psychiatric position on the issue as a contribution 
to the dialogue which may be expected in the wake of the Court’s decision. 
Accordingly, APA’s President appointed Dr. Henry A. Davidson as Chair- 
man, and Drs. Oscar Diamond, Dale C. Cameron, Elvin V. Semrad, Joseph 
J. Baker, and Bernard C. Glueck Jr. as members of the Task Force to draft 
a statement. Their statement was reviewed by the Executive Committee of 
the APA Council on February 6, 1967 and approved with minor editorial 
changes as follows: 

STATEMENT 


The definition of treatment and the appraisal of its adequacy are matters 
for medical determination. Final authority with respect to interpreting the 
law on the subject rests with the courts. In any case, such definition and 


appraisal should take into account these seven basic considerations: 

1. The purpose of hospitalization and related treatment programs.—(e.g. 
the problem is to direct the patient to the proper facility. A long-term care 
facility differs in purpose from an intensive short-term treatment unit in a 
community general hospital.) 

2. The relevance of diagnostic procedures.—(eg. Adequate diagnostic 
evaluation is an essential part of the total treatment process. The diagnostic 
and treatment plan must undergo constant revision as more knowledge is 
gained about the patient.) 

3. Protecting the patient.—(e.g. There is need to prevent suicide and self- 
injury and to prevent acts harmful to others so far as possible. It would, 
manifestly, be “poor treatment” to release a patient to commit an unlawful 
act.) 

4. Interrupting the disease process.— (e.g. There is frequent need to cut the 
patient off from narcotics, drugs and medications that may befuddle or 
toxify him, to separate him from acute stress situations, and to supply 
pharmacologic, dietetic, surgical and other medical measures to prevent the 
worsening of his condition.) 

5. Physical methods of treatment.—(e.g. These include shock therapies, 
medication, treatment of incidental illness, and various somatic procedures.) 

6. Changing the emotional climate surrounding the patient.—(e.g. The 
challenge here involves readjusting the patient’s total environmental milieu, 


"Approved by the Executive Committee of Council, February 6, 1967. 
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helping him to a more realistic appraisal of himself, changing his attitudes, 
remotivating him, providing him with new and improved social and personal 
skillg in living and relating to the society about him. Such modalities as 
occupational therapy, music therapy, participation in patient government, 
halfway house experience, and many others contribute to the readjustment. ) 

7. Conventional psychological therapies.— (e.g. These include individual 
and group psychotherapies, pastoral counseling, social casework, and similar 
non-physical approaches to the patient designed to sharpen his understanding 
of both conscious and unconscious forces that impinge on his behavior. 
Through abreactions, reassurance, suggestion, reeducation, persuasion, 
exhortation, guidance, depth psychotherapy, and similar techniques, efforts 
are made to construct modes of behavior that will at once satisfy the patient’s 
psychological needs and society’s demands. 

These seven categories are not discrete. They overlap. It is neither possible 
nor desirable to force a categorization of any single program under any 
single rubric. Nor will any one patient profit from all of the procedures cited. 
It ig the responsibility of the physican to determine the appropriate treat- 
ment techniques to fit the individual patient’s physical and psychological 
needs, assets and circumstances, Further, this determination must be made 
realistically in relation to the facilities, personnel, and objectives of the 
institutions, clinics, or agencies that are at hand. 

Still, subject to these qualifications, the seven categories will serve use- 
fully as criteria against which the adequacy of treatment may be assessed. 
They are presented as of possible use to courts and other agencies con- 
fronted with the problem of determining legitimacy and adequacy of 
treatment. 


Cooperation of the Patient 


Any comprehensive treatment plan requires a degree of cooperation by 
the patient to be effective and some procedures incidental to the plan 
require more cooperation than others. It is possible, for example, to give 
patients electroshock and medication without cooperation, and this may be 
done in an effort to make the patient more cooperative and receptive to 
other treatment procedures. Almost any form of conventional psychotherapy 
ig extremely difficult to administer without cooperation and it may be 
said in general that the effectiveness of the psychotherapies is propor- 
tional to the degree of cooperation that is present. Some psychotherapies 
cannot be given at all without it. When cooperation is withheld the start- 
ing point of a treatment plan is to help the patient understand his need and 
to lead him to a more cooperative attitude, If a patient will not (or, more 
accurately cannot, because of the illness) cooperate, then it is neither 
obligatory nor sensible to attempt to force it upon him. 

Perforce, the principle must be that a patient is entitled to any available 
treatment which will help him and which he (and his family in some 
instances) will accept. Regardless of whether a patient's refusal of treat- 
ment is willful or a product of his illness, it does not follow that his demand 
for release can be met decause he has not received a treatment which he 
has refused. 
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Some Related Observations 
Bona Fides 
The United States Court of Appeals for the District of Columbia (Rouse 
vs, Cameron) has stated: “The hospital need not show that the treatment 
will cure or improve the patient, but only that there is a dona fide effort to 
do so.” We are in full accord with the principle. Failure of treatment is 
always possible, but it must always be provided in good faith. 


Treatment and Punishment 

The conceptual contrasting of “treatment” on the one hand with “pun- 
ishment” on the other sometimes obfuscates more than it clarifies the 
problem. Some courts, attorneys, statutes and judicial formulations reiter- 
ate, almost ritualistically, that hospitalization without treatment equates 
with punishment. This is not precisely the case. 

Involuntary hospitalization clearly does imply restraint and may be prop- 
erly viewed as a kind of punishment in a simple, unqualified context. But 
if such hospitalization is part of a treatment program aimed at interrupt- 
ing a disease process (even though the treatment is refused or fails) it 
is not useful to dub it punishment anymore than it would be useful to view 
depriving an addict of the narcotic of his choice as punishment. The utiliza- 
tion of this kind of involuntary restraint may be viewed in one sense a5 
analogous to problems encountered in child-rearing wherein there are no 
sharp delineations as between guidance and discipline or between discipline 
and punishment, all of which are directed towards putting internal and 
external limitation on unacceptable behavior. Restraints may be imposed 
from within by reinforcing a patient’s inner defenses or from without, by 
pharmacologic means or by locking the door of a ward. Either imposition 
may be a legitimate component of a treatment program. Only if a patient 
were restrained and did not receive any of the treatments cited above 
could the restraint properly be called punishment. Further, it is unsound 
to dismiss a procedure as “purely custodial” or “purely punishing” with- 
out assessing the total circumstances in which it has been prescribed. The 
procedure is often of therapeutic value. 


Individualization of Treatment 
A program that has therapeutic value for one patient may be of no benefit 


to another. Some patients, for example, manifest acute anxiety when placed 
in open ward ; others panic when placed behind locked doors. 


Dangerous Patients 


On the basis of long experience, psychiatrists estimate that about 90 per- 
cent of all mental hospital patients are harmless and in no way threaten the 
community in which they reside. Admittedly, however, the other 10 percent 
comprise roughly 60,000 patients and protecting the community from 
irresponsible acts they might commit is a priority social concern. To re- 
lease them prematurely is never justified regardless of the adequacy of treat- 
ment they may be receiving. The constructive way of approaching this 
problem lies in obtaining the staff and facilites for providing adequate treat- 
ment, not in premature release. 
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Alternate Dispositions 


A mental hospital is not always the best possible facility for providing 
adequate treatment. At the same time it should be appreciated that it may 
not be in the interest of the mental hospital patient, especially the confused, 
severely depressed or senile patient, to thrust him out of the hospital even 
though the treatment setting is not ideally suited to his needs. The point is, 
however, that all possibilities for securing adequate treatment should be 
explored—general hospitals, out-patient clinics, day treatment centers, 
private practitioners, halfway houses, nursing homes, and many others. Such 
exploration is the proper function of the family physician, the social agency, 
and the patient’s family and not of the court or the hospital. If there are no 
such facilities then, of course, the mental hospital may be the best solution 
to meet the needs of patient and community, but referral to it should not be 
a matter of routine. 


The Total Milieu 


All parts of the environment surrounding a patient have impact upon him. 
The total effect of his overall milieu cannot be explained by analyzing each 
part of it separately. In one hospital ward setting all decisions may be made 
for him—when he will shave and shower, when and what he will look at on 
television, etc. In another ward situation general permissiveness may char- 
acterize the milieu. Either situation may have therapeutic or anti-thera- 
peutic effect on the disease process. 


The Incuradle Patient 


The late Dr. Winfred Overholser, long time superintendent of Saint 
Elizabeths Hospital in Washington, D.C., often reiterated : “I do not believe 
that we should write off any patient as incurable. We are going to try our 
hand at treating every patient who is sent to us.” The profession of psy- 
chiatry must endorse this statement notwithstanding acknowledgment that 
its science cannot yet prevent lifetime hospitalization for a few. One can only 
keep trying with the knowledge and skills at the profession’s disposal and 
in the hope that research will be ever productive of new knowledge that will 
make the effort more effective. 


Stafy Shortages 

In general, there appears to be a positive relationship in mental hospitals 
between small size and larger staff-patient rations and the rate of recovery 
of patients. That is, a mental hospital with more than 1000 beds and with 
25 employees per hundred patients gets poorer results than a smaller 
hospital with 250 employees per hundred patients. The model “Draft Act” 
governing hospitalization of the mentally ill recognizes this in stating that 
“every patient is entitled to treatment to the extent that facilities and per- 
sonnel are available.” Some courts appear to reject this principle and 
say in effect that lack of staff is no excuse for failure to treat a patient, 
and that if ideal staff ratios cannot be maintained to provide adequate 
treatment then the patient should be released. We think this doctrine is 
tantamount to an oversimplified gospel of perfection. Clearly, in perspective 
of the overall mental health manpower shortage in our country, one must 
settle for something less until personnel shortages can be overcome. 


82 


The Ultimate Responsibility 

The ultimate responsibility for the relative adequacy of psychiatric 
treatment facilities rests with the community. Day by day responsibility for 
operating and administering these facilities rests with a professional staff 
accountable to the community for its performance. The staff must respond 
to criticisms of its work from any responsible civic source. Nevertheless, the 
staff must have authority, day by day, to determine priorities in the use 
of personnel, to appraise patients’ progress, and in all other ways have 
freedom to operate the facility in the best interests of the total patient 
population. Mental hospital administrations may vary in quality as do 
all human institutions. It is one thing, however, for outside community 
agencies to render constructive criticism of the relative adequacy of 2 
psychiatric facility, and quite another for it to interpose its Judgments on 
the professional managerial affairs of that facility. The former must be 
welcomed. It is doubtful if the latter will enhance the quality of adminis- 
tration. 
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